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ABSTRACT 
Nongovernmental organisations (NGOs) serve as an important force to 
monitor government behavior and to lobby on behalf of the interests of certain 
socially disadvantaged people. Independent nongovernmental organisations 
re-emerged in China in the late 1970s after they were submerged in the 1950s 
and 1960s, and the number and diversity of these organisations have grown 
rapidly since the 1990s. The re-emergence of NGOs raises the questions 
whether, and to what extent, NGOs can contribute to the building of 
democracy, improvement of human rights, rule of law and facilitation of 
political and social change in China. This thesis approached these questions 
from the perspective of the legal and political barriers NGOs are facing in 
promoting democracy, human rights and the rule of law in China, as well as 
the channels available to them to reach their aims. 
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Introduction 
Non-governmental organisations (NGOs) serve as a check and balance to  
state power and prevent the formation of an authoritarian regime through 
providing an intermediate layer  of social organisation between individual and 
state in a liberal democratic country. Freedom of association is a political right 
which is widely accepted in international human rights treaties and 
Constitutions in different countries. People form private associations in order 
to pursue common interest, provide inputs to public policy, or represent 
socially disadvantaged people and articulate their interest which might 
otherwise be neglected by the government.  
However, due to specific legal and political constraints, NGOs may encounter 
particular difficulties in an authoritarian country like China, or have different 
functions in an authoritarian regime. For example Dylan Riley once argued 
that private associations do not necessarily weaken the state power, but help to 
integrate local and sectoral interests under the government’s control and thus 
helping to build a centralized power. Alternatively, even if NGOs initially 
oppose state power, they will gradually be co-opted to work with rather than 
against a powerful government,  providing a congenial environment for the 
construction of an authoritarian regime. 1 
The independent NGO sector re-emerged in China in the late 1970s, after their 
absolute suppression during the Mao Tse Dong’s administration in the 1950s 
and 1960s. Since 1979, China has been following the policy of opening-up 
and began to take a series of dramatic economic and political reforms. Today, 
China has changed from a planned economy to market economy and from a 
totalitarianism-controlled regime to an authoritarian one. Accordingly, due to 
the increasing de facto freedom of association, people’s willingness to form 
private associations, and the changing social need, the nature of Chinese civil 
society has also fundamentally changed since the end of 1970s. 
Under Mao’s leadership, China established the one-party state based on 
communist ideology, in which the Chinese Communist Party (CCP) 
completely controlled the whole society and NGOs, as an independent “third 
sector” which checks the government power, had no role to play. Although the 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
1	  See,	  Dylan	  Riley,	  Civic	  Associations	  and	  Authoritarian	  Regimes	  in	  Interwar	  Europe:	  Italy	  and	  Spain	  in	  Comparative	  Perspective,	  Apr	  2005,	  Vol.	  70,	  No.	  2,	  
American	  Sociological	  Review,	  pp288-­‐310	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1954 Chinese Constitution granted citizens the right to freely form private 
associations,2 such right had little practical value. Grassroots organisations 
were considered potentially harmful to state stability in weakening 
government control over the society. As a result, in the 1950s and the 1960s, 
the Chinese government dissolved most illegal organisations,, such as criminal 
gangs and social organizations established by Kuomintang which may rival 
the Communist Party, merged legitimate organisations into new entities 
created by the government and established eight party-controlled mass 
organisations to serve as a transmission belt between state and society which 
communicate government policies from the political elite down to the lower 
levels of society and to voice the demands of the people to the central power, 
providing feedback. It was almost impossible to establish independent social 
organisations during Mao Tse Dong’s administration.  
Chinese civil society has significantly changed since the end of 1970s. The 
failure of the planned economy and the goal of facilitating the economic 
development of the country made China shift to the market economy and 
adopt the “Open-up” policy. China increased economic, social and political 
integration with the international community through becoming party to 
international organisations, signing international treaties, establishing 
economic cooperation with various countries, etc. China has become more 
open and friendly to foreign companies, individuals and non-governmental 
organisations. Although China is still a CCP-dominated undemocratic country, 
in which the government officials are largely selected by the Party and the 
government despite  the “rubber-stamp” of formal elections, due to the shift 
from totalitarianism to authoritarianism and the Chinese government’s 
increasing participation in international human rights activities, the 
government has allowed more freedom for independent social organisations 
since the 1970s. The number of nonprofit organisations in the country has 
mushroomed from several hundreds nationwide in the late 1970s3 to over 
380,000 by the end of 2007. 4 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
2	  Article	  87	  of	  the	  1954	  Chinese	  Constitution	  
3	  Minxin	  Pei,	  Chinese	  Civic	  Associations:	  An	  Empirical	  Analysis,	  Jul.	  1998,	  Vol.	  24,	  No.	  3,	  Modern	  China,	  pp.	  285-­‐318	  
4	  The	  official	  report	  submitted	  by	  the	  Chinese	  government	  to	  the	  United	  Nations	  Human	  Rights	  Council	  for	  the	  Universal	  Periodic	  Review	  in	  February	  2009,	  available	  at:	  http://lib.ohchr.org/HRBodies/UPR/Documents/Session4/CN/A_HRC_WG6_4_
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However, the government has not totally stopped repression on social 
organisations. Instead of directly prohibiting the establishment of private 
organisations, the government adopted the policy of giving differentiated 
treatment to NGOs depending on their nature and the perception of whether 
they posed a political threat to the government authority or help to promote  
public governance and the delivery of social services. Since the 2000s, the 
Chinese government has become more supportive to the development of 
charity and social welfare organisations through encouraging the development 
of private philanthropic foundations, promulgating Public Welfare Donation 
Law and drafting Charity Law while restricting human rights organisations by 
interfering or suppressing organisations which dealt with what was considered 
to be sensitive matters such as Falun Gong or the Tian’anmen Incident. 
Meanwhile, the incorporation of social organisations into the public hearing 
process, granting them access (but limited) to submit legislative suggestions 
marks slight progress towards increasing public participation and more 
transparency and accountability in public governance.  
The development of NGOs in China raises the questions of the extent to which 
NGOs may contribute to the promotion of democracy, human rights and rule 
of law in China, in the context of China being a non-democratic, communist 
country with significant constraints on human rights activities. What legal and 
political barriers may they encounter? What strategies can be adopted to 
overcome these difficulties?  
Previous academic studies addressed the NGO issue in China from several 
perspectives. For instance, He Baogang and Goldman Merle examined the 
existence and activities of grassroots political and human rights organisations 
established before the outbreak of the Tian’anmen Incident in 1989.5 David 
Lee examined the role of NGOs in promoting legal reform in China and 
concluded that a strong NGO sector can facilitate the development of rule of 
law in China and the role of NGOs in legal reform should be supported and 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  CHN_1%20China%20national%20report.pdf	  (last	  visited:	  May	  11,	  2009).	  However,	  the	  number	  might	  be	  largely	  underestimated	  since	  there	  are	  also	  an	  even	  larger	  number	  of	  unregistered	  domestic	  NGOs	  and	  foreign	  organisations.	  
5	  See,	  He	  Baogang,	  The	  Democratic	  Implications	  of	  Civil	  Society	  in	  China,	  New	  York:	  St.	  Martin’s	  Press,	  1997	  and	  Goldman	  Merle,	  From	  Comrade	  to	  Citizen:	  The	  
Struggle	  for	  Political	  Rights	  in	  China,	  Cambridge:	  Harvard	  University	  Press,	  2005	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expanded. 6 A number of other scholars did an empirical investigation of the 
role of NGOs in several specific areas, such as business 
lobbying,7environmental protection,8social welfare services,9 etc. 
However, most previous studies were conducted mainly from an empirical 
perspective focusing on what NGOs are doing in China, but have not 
adequately or directly addressed the Chinese legal environment regulating the 
operation and activities of NGOs. There is also little discussion on foreign 
NGOs in China. This thesis seeks to remedy these deficiencies by examining 
the role an NGO might play in an authoritarian communist state which has 
now adopted market economy policies, and the legal frameworks which 
determine how effectively or ineffectively it might operate. It will discuss the 
legal impediments, the rights and means NGOs may have under the law, and 
examples of domestic and foreign NGOs involved in promoting democracy, 
human rights and legal reform in China. 
The structure of the thesis will be arranged as follows:  
Chapter One provides a working definition of NGOs, describes NGOs’ 
functions and discusses the international standard governing the rights and 
obligations of these organisations. 
Chapter Two discusses the general constitutional, political and judicial system 
in China, which affects the operation of both domestic and foreign NGOs. It 
will provide a brief historical discussion on Chinese government’s policy 
towards NGOs and explain why the official attitude has changed across time. 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
6	  David	  Lee,	  Legal	  Reform	  in	  China:	  A	  Role	  for	  Nongovernmental	  Organisations,	  2000,	  363,	  The	  Yale	  Journal	  of	  International	  Law,	  pp.	  363-­‐434	  
7	  Kennedy	  Scott,	  The	  Business	  of	  Lobbying	  in	  China,	  Cambridge:	  Harvard	  University	  Press,	  2005	  
8	  See,	  for	  example,	  Elizabeth	  Economy,	  Patricia	  Adam	  and	  Jiang	  Ru,	  Environmental	  NGOs	  in	  China:	  Encouraging	  Action	  and	  Addressing	  Public	  Grievances,	  available	  at:	  http://www.cecc.gov/pages/roundtables/020705/index.php	  (last	  visited:	  June	  13,	  2009);	  Wu	  Fengshi,	  Environmental	  GONGO	  Autonomy:	  Unintended	  Consequences	  of	  State	  Strategies	  in	  China,	  2003,	  No.	  1,	  Vol.	  12,	  The	  Good	  Society,	  PP.35-­‐45;	  Peter	  Ho	  and	  Richard	  Louis	  Edmonds,	  China’s	  Embedded	  Activism:	  Opportunities	  and	  Constraints	  of	  a	  Social	  Movement,	  New	  York:	  Routledge,	  2008	  
9	  See,	  for	  instance,	  Jonathan	  Schwartz	  and	  Shawn	  Shieh,	  State	  and	  Society	  
Responses	  to	  Social	  Welfare	  Needs	  in	  China-­‐Serving	  the	  People,	  New	  York:	  Routledge,	  2009	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Chapter Three will focus on the specific legal framework currently governing 
NGOs in China, which include regulations and policies related to NGO 
registration, activities and fundraising activities. 
Chapter Four provides examples from practice demonstrating the scope of 
operation of domestic and foreign NGOs in China now, as well as the role of 
NGOs in China in relation to public policy making, legal aid and public 
interest litigation. 
Chapter Five offers a general evaluation of NGOs’ contribution to the 
promotion of democracy, human rights and rule of law in China, with a focus 
on what the government considers the acceptable role for NGOs in China to be 
at present, and how their role might evolve in the future. 
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Chapter 1 NGO’s Definition, Functions and International Standard on 
NGO Regulation 
I. NGO’s Definition and Functions 
A. NGO’s General Definition  
There is no universally accepted definition of what a 'Nongovernmental 
organisation' is, except the unifying feature that there are not formal parts of 
the government, though there may be varying degrees of association with 
government bodies. In adopting a functional approach, one may identify the 
chief traits of NGOs as being: (1). Institutionalized to some extent; (2). 
Privately organized; (3). Non-profit distributing inside group members; (4). 
Self-governing; and (5). Voluntarily organized.10 
In the broadest interpretation, the term 'NGO' would encompass all 
organisations which fall outside the realm of the market and the bureaucratic 
system,11 even, debatably, illegal organisations such as criminal gangs or 
terrorist groups.12 In international law, Article 71 of the United Nations 
Charter states that the United Nations could establish consultative relationship 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
10	  Helmut	  K.	  Anheier	  and	  Lester	  M.	  Salamon,	  The	  Nonprofit	  Sector	  in	  the	  
Developing	  World:	  A	  Comparative	  Analysis,	  Manchester:	  Manchester	  University	  Press,	  1998,	  pp20-­‐21.	  	  
11	  Karla	  Simon,	  NPO	  Law,	  Peking	  University	  NPO	  Law	  Seminar	  Materials,	  2006	  
12	  Thomas	  Carothers,	  Think	  Again:	  Civil	  Society,	  Winter	  1999/2000,	  Foreign	  
Policy	  However,	  some	  disagrees	  to	  include	  illegal	  organisations	  as	  NGOs.	  For	  example,	  Professor	  Menno	  T.	  Kamminga	  argues	  that	  NGOs	  should	  only	  be	  law-­‐binding	  organisations.	  However,	  it	  seems	  the	  standing	  point	  in	  this	  argument	  mainly	  depends	  on	  whether	  one	  takes	  moral	  and	  subjective	  element	  into	  concern	  when	  identifying	  NGOs.	  	  If	  only	  objective	  features	  are	  being	  considered,	  such	  as	  whether	  it	  is	  privately	  and	  voluntarily	  established	  and	  not	  pursuing	  economic	  profits,	  it	  seems	  to	  be	  of	  no	  reason	  to	  eliminate	  illicit	  organisations.	  	  For	  Professor	  Menno	  T.	  Kamminga’s	  article,	  see,	  Menno	  T.	  Kamminga,	  The	  Evolving	  Status	  of	  NGOs	  under	  International	  Law:	  A	  Threat	  to	  the	  Inter-­‐State	  System?,	  in	  Gerard	  Kreijen	  ed,	  State,	  Sovereignty,	  and	  International	  Governance,	  Oxford:	  Oxford	  University	  Press,	  2002,	  p390	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with relevant nongovernmental organisations”, 13 but the UN Charter did not 
explain in detail what organisations are qualified as NGOs. 
The European Convention on the Recognition of the Legal Personality of 
INGOs is so far the only international convention which provides a precise 
definition of international nongovernmental organisations (INGOs). 
According to it, an INGO should: (1). Have a non-profit-making aim of 
international utility; (2). Have been established by an instrument governed by 
the internal law of a Party; (3). Carry on their activities with effect in at least 
two States; and (4). Have their statutory office in the territory of a Party and 
the central management and control in the territory of that Party or of another 
Party.14 
B. Functions and Legitimacy of NGOs 
1. NGOs’ Functions in General 
In liberal democratic countries, NGOs and civil society at large contribute to 
democratic governance by opening space for citizen to express themselves, 
advocating and addressing pressing social issues which may be neglected 
otherwise, supplying information to the public, generating public debate, etc. 
NGOs help to realize participatory democracy through organizing the public 
and representing a variety of stakeholders. Human rights NGOs, by focusing 
on civil and political rights in particular, restrain the government’s absolute 
power through monitoring the government’s compliance with international 
human rights standards and forcing the government to be accountable to 
public affairs, influencing public policy, mobilizing mass campaign and 
movement, bringing litigation on behalf of their constituencies, raising public 
awareness on certain human rights issues, etc. On the other hand, 
humanitarian and social welfare organizations contribute to economic, social 
and cultural rights by delivering humanitarian assistance, involving in 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
13	  Kerstin	  Martens,	  Mission	  Impossible?	  Defining	  Nongovernmental	  Organisations,	  Sep.	  2002,	  Vol.	  13,	  No.	  3,	  Voluntas:	  International	  Journal	  of	  
Voluntary	  and	  Nonprofit	  Organisations,	  pp271-­‐285	  
14	  Article	  1	  of	  the	  European	  Convention	  on	  the	  Recognition	  of	  the	  Legal	  Personality	  of	  INGOs,	  Strasbourg,	  24.IV.1986	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education, public health, poverty alleviation, and other development related 
tasks to enable more people to access the basic needs. 
On international plane, NGOs and the global civil society have increasingly 
participated in international affairs. Key international organizations, such as 
the United Nations and different organs of the UN, the World Trade 
Organization (WTO) and the International Monetary Fund (IMF) all engaged 
with civil society organizations in order to enhance their transparency and 
accountability to the public as well as to incorporate more public opinion into 
the international standard-setting and negotiation process. For instance, in 
international negotiation and norm-setting, NGOs made significant inputs in 
drafting the International Treaty on Banning Landmine, the Convention on the 
Rights of the Child, 15etc. The United Nations, to date, has established 
consultative relationship with numerous NGOs and permitted them to provide 
consultative opinions during the UN meetings. 
2. Legitimacy of NGOs 
The legitimacy of NGOs could be a complicated question since NGO 
encompasses all kinds of non-governmental and non-commercial 
organizations, regardless of what purposes they serve and what interests they 
strive for. It might also be problematic if a single or a few NGOs become so 
powerful to hijack the public and the policy-making process. The unequal 
participation of civil society organizations may rather enlarge the structural 
inequalities and arbitrary privileges connected with certain traits, such as age, 
class, gender, nationality, race, etc.16 However, basically, law-binding NGOs 
build their legitimacy by holding government more accountable and helping to 
achieve democratic governance on domestic scale. 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
15	  Claire	  Breen,	  The	  Role	  of	  NGOs	  in	  the	  Formulation	  of	  and	  Compliance	  with	  the	  Optional	  Protocol	  to	  the	  Convention	  on	  the	  Rights	  of	  the	  Child	  on	  Involvement	  of	  Children	  in	  Armed	  Conflict,	  Human	  Rights	  Quarterly,	  Vol.	  25,	  No.	  2,	  pp.	  453	  -­‐	  481	  
16	  Jan	  Aart	  Scholte,	  Civil	  Society	  and	  Democracy	  in	  Global	  Governance,	  2002,	  Vol.	  8,	  
Global	  Governance,	  281-­‐304	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With the development of international NGOs and the global civil society, 
NGOs’ legitimacy may be further complicated since they act beyond the 
territory of their own country and often touch social and political issues of 
another country. As will be discussed in more detail in Chapter 4, the problem 
of eroding sovereignty, no matter as a legitimate claim or an excuse to resist 
foreign criticism, is frequently raised by recipient countries.  
C. International Standard of NGO Regulation 
International human rights treaties and judgments rendered by regional human 
rights courts set the basic international standard on NGO regulation. They 
usually limit the freedom of association to the extent of: (1). For the purpose 
of protecting national security, public moral and public order; (2). Are 
necessary in a democratic society; and (3). Prescribed by law. 17 In addition, in 
the case of Vogt v. Germany and Socialist Party and Others v. Turkey, the 
European Court of Human Rights further interpreted the requirement of 
“necessary in a democratic society” as “meeting a pressing social need” and 
“being proportionate to the legitimate aim pursued”.  
However, the detailed interpretation and application of these standards is 
mainly subject to domestic discretion and would be affected by domestic 
political concerns. While some organisations or activities are almost 
universally considered as illegitimate, such as terrorist groups, inciting crimes 
and overthrowing the government, the legitimacy of many other organisations 
could be difficult to decide. The line between freedom of association/speech 
and overthrowing the state power or inciting to overthrow the government 
could be blurred and freedom of religion is sometimes labeled with terrorist 
activities. 
II. Definition of NGOs in China 
In the Chinese context, three kinds of organisations are identified as major 
forms of NGOs. They are social organisations (SOs), civil non-enterprise 
institutions (CNIs) and foundations, which are regulated by Regulation on 
Registration and Administration of Social Organizations (RRASO), 
Regulation on Registration and Administration of Civil Non-Enterprise 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
17	  See,	  for	  example,	  Article	  22	  of	  International	  Covenant	  on	  Civil	  and	  Political	  Rights	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Institutions (RRACNI) and Regulation on the Administration of Foundations 
(RAF) respectively.18  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  18	  In	   addition,	   some	   considers	  public	   service	  units	   (PSUs)	   as	   a	   type	  of	  Chinese	  NGO.	  However,	  PSUs	  are	  defined	  as	   social	   service	  organisations	  established	  by	  the	  government	  or	  social	  organisations	  using	  state-­‐owned	  properties.	  Most	  PSUs	  are	  actually	  set	  up	  by	  the	  government	  and	  are	  considered	  as	  a	  sub-­‐institution	  of	  the	   government.	   Although	   PSUs	   may	   do	   similar	   work	   as	   NGOs,	   they	   are	   still	  partly	   inside	   the	   bureaucratic	   system	   and	   are	   problematic	   to	   be	   included	   as	  nongovernmental	  entities.	  See,	   for	   example,	   United	   States	   International	   Grantmaking	   Council	   on	  Foundations,	   Country	   Information	   China,	   available	   at:	  http://www.usig.org/countryinfo/china.asp	  (last	  visited:	  Mar	  10,	  2010)	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Chapter 2 The Constitutional Context for NGOs in China, Chinese 
Government’s General Attitude towards Human Rights and Human 
Rights Criticisms and the Change of NGO Policy in Historical Perspective 
I. Overall Constitutional Context in China and Chinese Government’s 
Attitude towards Human Rights and Human Rights Criticisms 
China is a one-party authoritarian state with communism as the prevailing 
ideology. The CCP and the Chinese government have paramount authority in 
the country’s political and social affairs. Economic development is considered 
as more important to political freedom. Maintaining the Party and the 
government’s authority and the stability of the state and society often triumphs 
over human rights concerns. 
China has signed or ratified most core human rights treaties including signing 
the International Covenant on Civil and Political Rights. However, Chinese 
government has traditionally emphasized social and economic rights over civil 
and political rights. The rationale for this, as claimed by the government, is 
that economic development and the assurance of basic living needs are the 
precondition of guaranteeing civil and political rights and should be the 
primary goal at current stage for a developing country like China.  
For freedom of association in particular, most treaties that China have signed 
or ratified impose the obligation of respecting the freedom of association. In 
1995, the government stated in the official human rights report that by the end 
of April 1995, nation-level social organisations had reached 1737 with an 
increase of 44.7% compared to that in 1990. NGOs registered at local level 
have reached 200,000, 11.1% higher compared with 1990.19  
Since 1992, China has periodically reported to the United Nations about the 
state practice related to each specific treaty. To date, China has recognized the 
participation of NGOs in less controversial areas, such as protecting women’s 
rights and promoting women’s participation in government and politics,20 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
19	  Progress	  of	  China’s	  Human	  Rights	  Condition,	  1995,	  available	  at:	  http://news.xinhuanet.com/ziliao/2003-­‐01/20/content_697637.htm	  (last	  visited:	  March	  9,	  2010)	  
20	  See,	  for	  example,	  China’s	  state	  report	  on	  the	  implementation	  of	  the	  Convention	  on	  the	  Elimination	  of	  All	  Forms	  of	  Discrimination	  against	  Women	  which	  covers	  period	  from	  Jul.	  1998	  to	  the	  end	  of	  Dec.	  2002,	  available	  at:	  http://www.bayefsky.com/reports/china_cedaw_c_chn_5_6_2004.pdf	  (last	  visited:	  Oct	  6,	  2011)	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religious organizations in minority regions such as Xinjiang to provide 
educational services,21the right to join trade union,22 etc. However, China did 
not substantially report the civil and political rights in mainland China except 
for several reports discussing the civil and political rights in Hong Kong 
Special Administrative Region.23  
In terms of the legal environment, China has been making efforts to build the 
rule of law for the past decades, but the judicial system is still far from 
competent in many aspects. First, the judicial independence is still likely to 
compromise with political factors, such as Party or government’s order or 
special tie between local courts and local governments. Judicial system is 
sometimes used merely to achieve and justify the government’s political goal, 
such as to suppress human rights activities. The judgments delivered by 
Chinese courts often show a lack of lengthy reasoning, which makes it 
difficult to see how and why the court reaches certain conclusions. Finally, 
due to the strong power of the government, citizens are usually in weak 
positions and administrative cases brought against the government could be 
hard to win.  
Government’s preference on social stability and the fear of chaos often 
explains the suppression of human rights organisations which expose the 
government misconduct and provide a voice for the socially disadvantaged 
people. The lack of effective judicial remedy makes it difficult or even 
impossible for grassroots organisations to assert or lobby for rights. Therefore, 
although the protection of the freedom of association has improved in 
contemporary China compared to the 1950s or 1960s, civil organisations are 
still facing tremendous difficulties in the country. 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
21	  See,	  for	  example,	  China’s	  report	  on	  the	  implementation	  of	  the	  International	  Convention	  on	  the	  Elimination	  of	  All	  Forms	  of	  Racial	  Discrimination	  from	  1999	  to	  2007,	  available	  at:	  http://www.bayefsky.com/reports/china_cerd_c_chn_10_13_2008.pdf	  (last	  visited:	  Oct	  6,	  2011)	  
22	  See,	  for	  example,	  China’s	  report	  on	  the	  implementation	  of	  the	  International	  Covenant	  on	  Economic,	  Social	  and	  Cultural	  Rights,	  available	  at:	  http://www.bayefsky.com/reports/china_e_1990_5_add_59_2003.pdf	  (last	  visited:	  Oct	  6,	  2011)	  
23	  See,	  for	  example,	  China’s	  report	  on	  the	  implementation	  of	  the	  International	  Covenant	  on	  Civil	  and	  Political	  Rights	  in	  Hong	  Kong	  Special	  Administrative	  Region	  submitted	  in	  Oct.	  2003,	  available	  at:	  http://www.bayefsky.com/reports/china_ccpr_c_hkg_2005_2.pdf	  	  (last	  visited:	  Oct	  6,	  2011)	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In addition, China is a geographically large country with 9.6 million square 
kilometers and over 1.3 billion people. The country is divided into 22 
provinces, five autonomous regions, four directly controlled municipalities, 
two special administrative regions, and Taiwan, which currently has an 
unresolved status due to civil war in the 1940s. The condition in each province 
could be very different. The legislative power and responsibility are shared by 
central and local legislatures. Local legislature enjoys a certain degree of 
independence to promulgate local regulations which are not substantially in 
conflict with central legislation. Sometimes, local legislature may also 
promulgate regulations that are not totally consistent with central legislation 
according to local condition. It has become a custom that if the local 
innovative regulations prove to be successful, the central legislature may 
revise the central legislation or spread the successful local practice nation-
wide. Because of the possible diversified local regulations, NGOs may face 
different regulations across the country. For example, the requirements of 
registration differ to some extent in different provinces and some revised local 
regulations reduced the burden for social welfare organizations to register in 
that province. 
II. Changing NGO Policy in Different Political Eras 
A. Suppression of Domestic and Foreign NGOs During the Mao Tse 
Dong’s Administration 
During the Mao Tse Dong’s administration from 1950s to mid-1970s, 
independent civil organizations and foreign NGOs both had little room to 
operate in China. After the establishment of the People’s Republic of China in 
1949, the CCP and the Chinese government saw effective control and 
manipulation of the societal sector as a crucial step to eliminate anti-
government forces in civil society and to strengthen the newly established 
“people’s democratic dictatorship”.24To achieve this goal, the government 
dissolved or merged most grassroots organizations and established eight CCP-
controlled mass organisations25 to represent all circles of people who were 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
24	  Some	  Essential	  Concerns	  on	  Managing	  the	  Registration	  of	  Social	  Organisations	  (guanyu	  banli	  shehui	  tuanti	  dengji	  gongzuo	  de	  yingzhuyi	  shixiang),	  Shanghai	  Municipal	  Archives	  B1-­‐1-­‐1113	  
25	  From	  the	  very	  beginning,	  mass	  organisations	  are	  closely	  connected	  to	  the	  CCP	  and	  the	  Chinese	  government.	  Some	  of	  these	  organisations	  even	  have	  origins	  which	  can	  be	  traced	  back	  to	  the	  1920s	  before	  the	  establishment	  of	  the	  PRC.	  For	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considered as the “united front” by the CCP. 26 Although mass organizations 
were not government agencies, the way they were established and the 
purposes they served both made them into extension of the government rather 
than non-governmental in nature.  
Foreign NGOs were also not allowed to exist in China in the 1950s and 1960s 
due to ideological battle between communism and capitalism. With a hostile 
attitude towards Western countries and NGOs, the Chinese government 
considered Western humanitarian assistance as unnecessary, potentially 
hostile and ideologically undesirable. 27 It ceased to receive Western 
humanitarian assistance and expelled foreign charity organisations until the 
1980s. Therefore, from the 1950s to the 1980s, there were almost no foreign 
NGOs operating in China. 
B. Re-Emergence of and Controlled Openness towards NGOs after Mao 
NGOs began to re-emerge in China after late 1970s. This was mainly 
attributed to the increasing demand from ordinary people to associate with 
each other to pursue various common interests and the government’s wish to 
rely on NGOs helping to solve social problems such as the lack of sufficient 
social welfare provision. However, the re-emergence and development of 
NGOs in China are still restrained by CCP and the Chinese government 
attitude towards NGOs, namely, opening to helpful organizations but 
restricting those which challenge or check the government power. 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  example,	  the	  All-­‐China	  Federation	  of	  Literature	  and	  Art	  was	  initially	  established	  by	  Zhou	  Enlai	  in	  order	  to	  unite	  all	  writers	  and	  artists	  to	  fight	  against	  the	  Japanese	  evasion.	  The	  Chinese	  Communist	  Youth	  League	  was	  set	  up	  in	  1922	  as	  a	  preparing	  organisation	  for	  young	  people	  who	  wish	  to	  join	  the	  CCP	  after	  they	  became	  adults.	  	  
26	  For	  example,	  the	  Overseas	  Chinese	  Association	  was	  formed	  to	  mobilize	  the	  support	  of	  a	  potentially	  hostile	  group	  of	  people	  as	  well	  as	  to	  absorb	  overseas	  investment.	  See,	  Jude	  Howell,	  Civil	  Society	  and	  Development:	  A	  Critical	  
Exploration,	  Boulder,	  Colo.:	  L.	  Rienner	  Publishers,	  2001,	  p129;	  and	  Chao	  Kuo-­‐Chun,	  Mass	  Organisations	  in	  Mainland	  China,	  American	  Political	  Science	  Review,	  Vol.	  48,	  No.3	  (Sep.,1954),	  pp.752-­‐765	  
27	  Jude	  Howell,	  Civil	  Society	  and	  Development:	  A	  Critical	  Exploration,	  Boulder,	  Colo.:	  L.	  Rienner	  Publishers,	  2001,	  p128	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1. Re-Emergence of Domestic Organizations in the 1970s and 1980s 
Three areas saw the most prominent growth of domestic organizations in the 
1970s and 1980s. 
Firstly, in business sphere, the economic reform enhanced the complexity of 
the economy and required more professional management on business and 
economic affairs. However, the government was unable to have the needs met 
and wished to transfer these problems to social organizations. Meanwhile, 
business elites also wanted to associate with each other to protect their own 
rights. Therefore, business and industrial associations as well as private 
research institutions set up by business elites, professionals and intellectuals 
were among the earliest re-emerged organizations in China.  
Secondly, social welfare organizations were permitted to exist as a response to 
social problems as by-product of the economic reform, such as environmental 
degradation, the absence or unequally distributed educational or other social 
welfare resources, etc.  In the early 1980s, the central government delegated 
some degree of public finance authority to the local governments, which, 
however, weakened its own financial capacity to provide social welfare 
services.28 On the other hand, most local governments were overwhelmingly 
focusing on increasing local GDP and constructing economically rewarding 
projects since the development of the local economy was the most important 
factor to measure the performance of local officials and determined their 
political promotion. As a result, the central government lacked a sufficient 
budget to solve social welfare problem and the local governments lacked 
motivation to do so. For example, in early 1990s, the central government only 
accounted for 30% of the total government budge, and the responsibility of 
providing social services was largely transferred to local governments.29 
However, local governments (especially those in poorer areas) mainly spent 
money improving business environment in order to attract investment and did 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
28	  Wang	  Shaoguang,	  The	  Battle	  between	  Central	  and	  Local	  Governments	  on	  Public	  Finance,	  available	  at:	  http://www.xschina.org/show.php?id=1468	  (last	  visited:	  Mar	  8,	  2010)	  
29	  Fu	  Yong,	  The	  Urgency	  and	  Importance	  of	  Reforming	  the	  Public	  Finance	  System,	  available	  at:	  http://www.china.com.cn/chinese/zhuanti/xxsb/1052387.htm	  (last	  visited:	  Oct	  6,	  2011)	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not provide sufficient public services.30 Private actors were then expected to 
fill this void left by the government. 
The third type of re-emerged social organizations was political organizations. 
During the late 1970s and 1980s, the relatively liberal political environment 
enabled a few grassroots political organisations to survive. For example, the 
Social Development Research Institute (SDRI) established in 1980s was an 
independent intellectual-political institution operated outside the state control. 
SDRI printed translations of Western books or those written by Chinese 
reformers, provided funding for research on sensitive political issues and built 
a network of Chinese intellectuals, industrialists, reform-minded officials as 
well as workers and people from other social classes.31 
However, although grassroots political organizations were able to exist, the 
government did not officially recognize them. They could only exist 
underground or in the guise of non-political entities such as bookstore or 
commercial company. 32  Moreover, the government did not tolerate radical 
political activities. Grassroots political NGOs would be suppressed if they 
were deemed as “openly opposing the socialistic system and the CCP’s 
leadership”, such as those involved in the Democratic Wall Movement33 and 
the Tian’anmen Incident.34  
2. Re-emergence of Foreign NGOs  
Since 1979, China sought to rebuild relationship with the international 
community and to intensify economic and social bonds with the rest of the 
world. Under this background, China re-accepted international humanitarian 
donations and opened the gate to foreign NGOs since mid-1980s.  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
30	  See,	  for	  example,	  Qiao	  Baoyun,	  The	  Fiscal	  Decentralization	  and	  Compulsory	  Education	  in	  Elementary	  School,	  available	  at:	  http://www.usc.cuhk.edu.hk/PaperCollection/Details.aspx?id=5280	  (last	  visited:	  Oct	  5,	  2011)	  
31	  Supra	  note	  9,	  pp.60-­‐61	  
32	  Supra	  note	  6,	  p26	  
33	  See,	  Kjeld	  Erik	  Brodsgaard,	  The	  Democracy	  Movement	  in	  China,	  1978-­‐1979:	  Opposition	  Movements,	  Wall	  Poster	  Campaigns,	  and	  Underground	  Journals,	  Jul.	  1981,	  Vol.	  21,	  No.	  7,	  Asian	  Survey,	  pp.747-­‐774	  
34	  See,	  Zhao	  Dingxin,	  The	  Power	  of	  Tian’anmen:	  State-­‐Society	  Relations	  and	  the	  
1989	  Beijing	  Student	  Movement,	  Chicago:	  University	  of	  Chicago	  Press,	  2001	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However, the Chinese government is more inclined to welcome foreign 
organisations to contribute to “China’s modernization”,35 while is wary about 
their hidden political agenda and potential threat to the nation’s interest and 
the government’s authority.36 
3. After the 1990s 
The Chinese government’s overall attitude towards NGOs does not 
fundamentally change since the 1990s. From 1998 to 2000, the government 
initiated institutional reform with respect to the administrative system under 
the political slogan of building “small government and big society”. The 
reform aimed at re-defining the core functions of the government and 
shedding other non-essential responsibilities to the society.37 In 2001, Chinese 
government further implemented a ten-year nationwide poverty alleviation 
plan and encouraged both foreign and domestic NGOs to participate in rural 
poverty alleviation.38Influenced by these policies, social welfare organisations 
have been on rapid growth since the 1990s. 39 
However, in contrast, human rights organisations still face great difficulties. 
Western-style human rights organisations which radically criticize and 
confront with the government remain impossible to exist in China. Moderate 
civil rights organisations which focus on less sensitive topics, such as 
women’s rights, environmental protection, children’s rights, migrant workers’ 
rights, etc, are more likely to survive, although they may face occasional 
harassment by the government. 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
35	  See,	  the	  speech	  delivered	  by	  China’s	  Foreign	  Ministry	  spokesman	  Qin	  Gang	  on	  February	  23,	  2010,	  available	  at:	  http://www.mfa.gov.cn/chn/gxh/tyb/fyrbt/t659730.htm	  (last	  visited:	  June	  22,	  2010)	  
36	  See,	  for	  example,	  He	  Qinglian,	  Foreign	  NGOs:	  A	  Tool	  for	  Color	  Revolution	  in	  Chinese	  Government’s	  Eyes,	  available	  at:	  http://biweekly.hrichina.org/article/89	  (last	  visited:	  October	  6,	  2011)	  
37	  Kjeld	  Erik	  Brodsgaard,	  Institutional	  Reform	  and	  the	  Bianzhi	  System	  in	  China,	  Jun.	  2002,	  No.	  170,	  China	  Quarterly,	  pp.361-­‐386	  
38	  Edward	  T.	  Jackson,	  Gregory	  Chin	  and	  Yixin	  Huang,	  Financing	  Social-­‐Justice	  Civil	  Society	  Organisations	  in	  China:	  Strategies,	  Constraints	  and	  Possibilities	  in	  Rural	  Poverty	  Alleviation,	  available	  at:	  http://www.istr.org/conferences/toronto/workingpapers/jackson.edward.pdf	  (last	  visited:	  Mar	  9,	  2010)	  
39	  Supra	  note	  7,	  p51	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C. Establishing Government-Organized NGOs and Restricting the 
Development of Genuine Grassroots Organizations 
  
Although independent social organizations underwent rebirth in China since 
the late 1970s, the Chinese government did not completely withdraw from 
controlling the societal sector. Rather than directly eliminating grassroots 
organisations, the government established a number of government-organized 
NGOs (GONGOs) to conduct NGO activities. The wide existence of 
GONGOs could erode the space for grassroots organisations and compete for 
resource with grassroots organisations. 
 
The government sets up GONGOs for a variety of purposes such as to attract 
foreign funding, to benefit from international expertise, to attend international 
conferences, to absorb retired officials, etc. 40  For example, the China 
Consumers’ Association was established in 1984 and was initially set up to 
participate in the International Federation of Consumers. The China Society 
for Human Rights Studies (CSHRS) was organized in order to respond to the 
Western criticism on China’s human rights conditions and to defend for 
China’s human rights policies and practices in the international community.  
 
GONGOs impede the development of grassroots organisations in a number of 
ways. For example, in theory, they could severely block the establishment of 
grassroots organisations since the regulation on social organisations permits 
only one legitimate organisation within an administrative region in a given 
field.  
 
Second, GONGOs enjoy some legal privileges that are not available for 
grassroots organisations. Some GONGOs are especially approved by the 
government to exempt from NGO registration and therefore are not bound by 
relevant limitations.  
 
GONGOs also benefit from their official background and close tie with the 
government. It might be easier for GONGOs to get in touch with government 
officials and to lobby them making policy changes. Foreign organisations, in 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
40	  Supra	  note	  10,	  Wu	  Fengshi	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general, are also more willing to cooperate with GONGOs, probably because 
they are less sensitive and more likely to make visible achievements.41 
 
However, while GONGOs tend to be more in line with the government’s, they 
also increasingly seek to meet people’s demand in order to ensure their 
legitimacy as well as to help the government resolve social problems. 
GONGOs began to do advocacy work in some areas with the government’s 
encouragement or permission. For example, since the 1990s, the All-China 
Federation of Trade Union and local branches of the ACFTU have been 
assisting migrant workers in demanding deferred wage from their employers 
and claim for equal rights in entrepreneurial management.42 It also provided 
legal aid service to migrant workers and negotiated with private employers on 
behalf of employees in signing collective employment contract, increasing 
salary, etc.43 In two recently initiated public interest litigations, the All-China 
Environmental Federation became the first Chinese NGO that received third 
party standing in public interest litigation concerning environmental 
protection, which is a significant breakthrough for public interest litigation in 
China. 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
41	  Anthony	  Jerome	  Spires,	  Ph.D	  dissertation,	  “Between	  Domestic	  Constraints	  and	  Foreign	  Help:	  The	  Development	  of	  Grassroots	  NGOs	  and	  Civil	  Society	  in	  China”,	  Yale	  University	  Department	  of	  Sociology,	  2007	  
42	  See,	  for	  example,	  the	  ACFTU	  Helps	  210	  Million	  Migrant	  Workers	  to	  Claim	  for	  Democratic	  Rights,	  available	  at:	  http://www.acftu.org/template/10004/file.jsp?cid=601&aid=80009	  (last	  visited:	  Sep	  3,	  2011)	  
43	  See,	  the	  website	  of	  ACFTU,	  available	  at:	  http://www.acftu.org/template/10004/column.jsp?cid=104	  (last	  visited:	  Sep	  3,	  2011)	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Chapter 3 Legal Framework Governing NGOs in China 
I. Registration 
Registration is a compulsory requirement for domestic NGOs to legitimately 
conduct activities in China. Since registration is deemed by the government as 
a means to control social organisations and to limit their mobilizing ability 
through preventing horizontal alliance among different organisations and 
restricting an organisation’s geographical expansion, the current NGO 
regulations mainly aim at restricting and controlling NGOs rather than 
empowering them freedom and rights. The NGO regulations have imposed 
burdensome and ambiguous requirements on grassroots organisations and the 
applicants may face arbitrary government decisions.  
Although theoretically, applicants can use administrative litigation as a legal 
remedy if they believe they are unjustly denied registration or the government 
did not respond to their application in a timely manner, in reality, probably 
due to a lack of confidence that the court will trial these cases justly and fairly, 
very few applicants have filed such lawsuit. So far, the only case concerning 
NGO registration is Dong Jian v. the Ministry of Health. Although it was 
finally dismissed on the basis that the plaintiff has exceeded the time limit to 
file the suit, this case can shed some light on the difficulty of NGOs to register 
and to seek legal remedy in China. I will discuss this case in details in the later 
section. 
In addition, the sensitive nature of human rights NGOs make them more 
difficult to register in China. Moreover, as demonstrated by the case of 
Gongmeng, the government is seeking to use more legal means to justify 
suppression of human rights organisations. 
A. Requirements for Domestic NGO to Register in China 
1. Finding Supervisory Agency 
In order to tighten the control over the NGO section, the Chinese government 
has been following the dual-management system since the promulgation of the 
first Regulation on Registration and Administration on Social Organisations in 
1989. The “dual-management system” requires a NGO to find a supervisory 
agency (SA) which is responsible to monitor the organization’s daily activities 
and ensures that they are in line with the government’s policy. This is a 
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necessary condition for a successful registration and a qualified supervisory 
agency could be government agency or government-approved GONGO which 
works in the same or similar field as the NGO. 
The government or GONGO may not be willing to play this role for it 
increases their responsibility and the danger of being accused for the 
misconducts of the affiliated organisation, and there is usually no additional 
profit in the supervision. Without a close tie with the targeted SA, it could be 
difficult for a grassroots organisation to find a supervisory agency and the SA 
can reject an application without specific reasons. In fact, this requirement has 
become the major hurdle encumbering grassroots organisations from a 
successful registration.  
In theory, according to the Administrative Permission Law (APL), the 
applicant can bring administrative proceeding against the targeted SA if it is a 
government agency. Article 30 of the APL requires that the targeted SA 
should explain to the applicant what materials are needed for a successful 
application. If the application materials are complete and in a qualified form, 
the administrative agency should approve the administrative permission.44 If 
the administrative agency needs to review and verify the substantial content of 
the application materials, it should make the decision within a time limit45 and 
if it denies the application, it should explain the reasons for rejection.46The 
applicant shall have the right to request for an administrative reconsideration 
or to bring administrative litigation if s/he disagrees with such decision.47 
However, in practice, the majority of unsuccessfully registered NGOs did not 
invoke these articles or bring any legal action. 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
44	  Article	  34	  of	  the	  Administrative	  Permission	  Law	  
45	  Article	  37	  of	  the	  APL	  
46	  Article	  38	  of	  the	  APL	  
47	  There	  might	  be	  some	  question	  as	  to	  whether	  the	  decision	  made	  by	  a	  supervisory	  agency	  is	  qualified	  as	  the	  administrative	  decision	  mentioned	  in	  the	  law.	  In	  my	  opinion,	  although	  the	  SA	  is	  not	  the	  final	  authority	  which	  directly	  approves	  or	  rejects	  the	  registration,	  it	  does,	  in	  fact,	  determine	  whether	  the	  registration	  will	  be	  successful	  or	  not.	  Therefore,	  the	  decision	  made	  by	  SA	  should	  be	  included	  as	  a	  “decision”	  stated	  in	  the	  APL	  and	  be	  regulated	  by	  the	  APL.	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The dual-management system may not be abolished shortly,48  but some 
reformative steps have occurred in order to facilitate the registration process. 
However, most of these reforms are meant to benefit charity and social 
welfare organizations. For example, the Ministry of Civil Affairs approved to 
simplify the registration procedure for social welfare organisations in 2005 
and following that, several provinces reduced the registration requirements for 
welfare organisations within their own administrative regions.49 
“Record-keeping” (“bei’an”) system is one of the most innovative methods 
which releases NGOs from normal registration procedure. The qualified 
organisations are only required to inform the government of their existence 
and activities before conducting these activities. Although the organisation 
cannot obtain legal status through “record-keeping”, their existence and 
activities are legitimate after completing such procedure. 
However, the record-keeping system is not applied to all organisations. 
Usually it applies to government supported organisations or small NGOs 
which may not exert significant impact. For example, in 2007, Guizhou Civil 
Affairs Bureau issued an opinion on the management of social organisations 
allowing community associations which are helpful to local economic and 
social development to establish through record-keeping procedure.50 In 2008, 
Shenzhen municipal government issued the “Notice on Record-Keeping 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
48	  Before	  the	  enactment	  of	  the	  Regulation	  on	  Foundations	  in	  2004,	  there	  were	  discussions	  on	  the	  possibility	  to	  abandon	  the	  system.	  However,	  the	  finally	  promulgated	  Regulation	  retained	  this	  requirement.	  According	  to	  some	  author,	  this	  is	  perhaps	  because	  of	  the	  government’s	  fear	  of	  potential	  subversive	  power	  of	  foundations	  after	  the	  first	  color	  revolution.	  However,	  it	  still	  needs	  time	  to	  see	  whether	  the	  government	  will	  make	  any	  reform	  in	  the	  currently	  being	  revised	  RRASO.	  See,	  Jilian	  S.	  Ashley	  and	  Pengyu	  He,	  Opening	  One	  Eye	  and	  Closing	  The	  Other:	  The	  Legal	  and	  Regulatory	  Environment	  for	  Grassroots	  NGOs	  in	  China	  Today,	  Spring	  2008,	  Vol.	  26,	  Boston	  University	  International	  Law	  Journal,	  pp29-­‐96	  
49	  See,	  for	  example,	  the	  MoCA	  is	  Cooperating	  with	  State	  Council	  Law	  Department	  to	  Amend	  Regulation	  on	  Registration	  and	  Administration	  of	  Social	  Organisations,	  available	  at:	  http://www.gov.cn/zxft/ft153/content_1160031.htm	  (last	  visited:	  Sep	  3,	  2011)	  
50	  See,	  Fuquan	  Civil	  Affairs	  Bureau,	  Reducing	  the	  Registration	  Requirements,	  Simplifying	  the	  Registration	  Procedure	  and	  Facilitating	  the	  Development	  of	  Community	  Civil	  Organisations,	  available	  at:	  http://www.fqpeople.cn/showart.asp?cat_id=16&art_id=33	  (last	  visited:	  June	  22,	  2010)	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System for Senior Citizen ’s Associations” and encouraged street committees 
to set up seniors’ associations. 51  The government permitted these 
organisations to “bei’an” instead of registration. In 2008, the Shenzhen 
government issued the Opinion on Further Developing and Managing Social 
Organisations in Shenzhen, pursuant to which all types of community 
organisations could be established through record-keeping.52 
From 2006 to 2008, the Shenzhen government also gradually eliminated the 
requirement of finding supervisory agency for industry association, social 
welfare organisations and charity groups. Currently, these organisations are 
allowed to directly register with the local Civil Affaires Bureau.53 
In March 2010, the Drafted Act on Zhong Guancun National Innovation Zone 
proposed to entitle industrial associations, natural science research institutions 
and public benefit non-public fundraising foundations to register directly with 
the Beijing municipal Civil Affairs Bureau, provided that they are not required 
by other laws to be approved by the government prior to the registration.54 
In addition, for some organisations, even if the SA requirement is not 
eliminated or replaced by record-keeping procedure, in order to help them 
register, the registration agency may itself serve as their supervisory agency. 
For example, in order to encourage the development of non-public fundraising 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
51	  Shenzhen	  Older	  People’s	  Associations	  Can	  Be	  Set-­‐up	  Through	  Record	  Keeping	  System,	  available	  at:	  http://www.szlnzx.com/news/2010/4/20080616154635810.shtml	  (last	  visited:	  Sep	  3,	  2011)	  
52	  The	  regulation	  is	  available	  at:	  http://www.tanpo.gov.cn/NewsInfo.asp?ArticleID=1262	  (last	  visited:	  Sep	  3,	  2011)	  
53	  See,	  the	  Opinion	  on	  Future	  Developing	  and	  Regulating	  Social	  Organisations	  in	  Shenzhen,	  available	  at:	  http://www.szmz.sz.gov.cn:21080/SwebDoc_Outweb/swebdoc_Announce_detail.aspx?DocumentID=11732	  (last	  visited:	  June	  22,	  2010);	  also	  see,	  	  
54	  See,	  the	  drafted	  Act	  on	  Zhong	  Guancun	  National	  Innovation	  Zone,	  available	  at:	  http://www.bjrd.gov.cn/lfjj/bslfdt/201005/t20100506_56161.html	  (last	  visited:	  June	  22,	  2010)	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foundations, the Ministry of Civil Affairs began to act as SA for many non-
public fundraising foundations.55 
2. Non-Competition Doctrine 
Both the RRASO and IRRACNI allow only one organisation to exist in a 
given field within one administrative region. Official explanation on this 
requirement is to prevent unnecessary overlap and the waste of social 
resources,56 but it is probably also for the purpose of restricting the number of 
grassroots NGOs and preventing the horizontal coalitions among similar 
organisations. 
It not only blocked the establishment of new organisations, but also 
legitimized the monopoly of the already-established organisations. If it had 
been strictly implemented, it would have held back the establishment of many 
SOs or CNIs. According to a representative of a Chinese environmental 
protection group, her organisation and several other grassroots environmental 
protection organisations are not able to obtain official registration because of 
the existence of the state-backed China Environmental Workers’ Association.  
3. Limitation on Organisational Expansion  
RRASO and RRACNI prohibit SOs from branching out at lower 
administrative levels and entirely forbid CNIs to establish branch institutions. 
Since a social organisation should only act in the administrative region which 
it registers in, if it wants to conduct activities in different administrative 
regions, it should register with the Civil Affairs Bureau which is hierarchically 
above all regions it wants to act in. Pursuant to the same principle, if it wants 
to conduct activities across the country, it should register with the nation-level 
administrative agency. However, usually, the higher the administrative level 
is, the more difficult the registration is likely to be, since the organization may 
have broader impact and attract more government’s attention. In reality, most 
national-level organisations are GONGOs and it is very rare for grassroots 
organisations to register at this level.  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
55	  Report	  on	  the	  Development	  of	  Non-­‐Public	  Fundraising	  Foundations	  in	  China,	  2008,	  available	  at:	  http://www.cpff.org.cn/html/2009nnh/kms/472.html	  (last	  visited:	  June	  24,	  2010)	  
56	  See,	  for	  example,	  Article	  13	  (2)	  of	  the	  RRASO	  
	   31	  
Both the prohibition on horizontal alliance through the non-competition 
doctrine and the limitation on vertical expansion are meant to prevent 
grassroots mass mobilization. Prohibiting vertical expansion would restrain an 
organisation’s capacity to utilize social resources nationwide and prevent it 
from growing too powerful and mobilizing people across the country.  
However, in contrast, since mass organisations and some GONGOs are 
exempted from registration, they are not bound by this requirement and many 
of them have established numerous branches and built nationwide networks. It 
is usually stated in the Charters of the mass organisations that they shall 
develop local offices and mass organisations are designed to be a system 
comprised of both nation-level headquarters and local branches. For example, 
the All-China Women’s Federation has established branch institutions in every 
province, autonomous region, municipal city and district in each city.57 The 
Trade Union Law and the Charter of the All-China Federation of Trade Union 
require every province, autonomous region, municipal city, city, county and 
autonomous county to establish local general trade unions which are all under 
the leadership of the ACFTU. Local general trade unions are further in charge 
of other local trade unions established in enterprises, public service units, or 
governmental institutions.58 Another example of GONGO, the China Red 
Cross Society, has set up 31 provincial branches, 333 city branches, 2860 
county offices and more than 70,000 branches below the county level.59  
4. Minimum Initial Capital and Number of Staff 
Minimum initial capital and number of staff are not compulsory in every 
country as a requirement to set up a NGO. However, they are required in 
China and the threshold is pretty high. To register a social organisation, one 
needs at least 50 individual members or 30 organisational members, plus 
RMB 100,000 and RMB 30,000 as the minimum amount of initial fund for 
national-level SOs and local SOs respectively. To register a civil non-	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
57	  See,	  the	  website	  of	  All-­‐China	  Women’s	  Federation,	  which	  listed	  the	  branches	  of	  ACWF.	  Available	  at:	  http://www.women.org.cn/quanguofulian/gedi/map.htm	  (last	  visited:	  Sep	  4,	  2011)	  
58	  See,	  Article	  10	  of	  the	  Trade	  Union	  Law	  
59	  See,	  the	  website	  of	  China	  Red	  Cross,	  available	  at:	  http://www.redcross.org.cn/zzgk/zzjg/201107/t20110713_42712.html	  (last	  visited:	  Sep	  4,	  2011)	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enterprise institution, the applicant should have a proper amount of fund and 
some full-time staff. The capital requirements of establishing foundations are 
RMB 8,000,000, 4,000,000 and 2,000,000 for national public fundraising 
foundations, local public fundraising foundations, and non-public fundraising 
foundations respectively. 
While a certain amount of capital requirement may be helpful to prevent 
irresponsible establishment of social organisations, it might not be debatable 
what a proper threshold for setting up an organisation is. Some local 
governments, such as Shenzhen government, began to reduce the capital 
requirement for social service or charity organisations in order to encourage 
the establishment of such organisations.60 
5. Establishing Party Office 
As required by the Charter of the Chinese Communist Party, all kinds of 
social institutions in China in which there are three or more than three CCP 
members should establish Party office.61 The CCP’s Central Committee and 
the MoCA jointly issued a document in 1998 instructing every social 
organisation in which there are more than three CCP members to establish 
Party office that is responsible to monitor the organisation’s operation and 
to ensure its activities to be in line with the Party’s policy. 62 
In 2000, the CCP’s Central Committee issued another opinion further 
stipulating that “if an organisation has less than three CCP members, it 
should unite with other social organisations which are under the same 
supervisory agency to set up Party office”, or “the higher-level CCP branch 
could recommend some CCP members to join this organisation and make it 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
60	  See,	  for	  example,	  the	  Threshold	  of	  Establishing	  Community	  Organisations	  in	  Shenzhen	  Decreased	  to	  RMB10,000,	  available	  at:	  http://www.chinanpo.gov.cn/web/showBulltetin.do?type=pre&id=37634&dictionid=100002&catid=	  (last	  visited:	  Sep	  4,	  2011)	  
61	  Article	  29	  of	  the	  Charter	  of	  the	  Chinese	  Communist	  Party	  
62	  Notice	  on	  Establishing	  Party	  Office	  in	  Social	  Organisations	  Issued	  by	  China	  Communist	  Party	  Central	  Committee	  and	  Ministry	  of	  Civil	  Affairs,	  available	  at:	  http://www.zjol.com.cn/05mjzz/system/2006/07/03/007715269.shtml	  (last	  visited:	  Sep	  4,	  2011)	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eligible to set up Party office”.63 
6. Requirements on the Eligibility of Founders 
Article 13(3) of the RRASO and article 11(4) of the RRACNI prohibit people 
who have ever been or are currently being deprived of political rights from 
establishing social organisations or civil non-enterprise institutions. However, 
this requirement conflicted with a similar requirement set in the Criminal Law, 
according to which, a person is usually deprived of political rights (including 
associational rights) only for a limited period of time unless s/he has been 
sentenced to “lifelong deprivation of political rights ”. The RRASO and 
RRACNI extended the sanction in Criminal Law into a permanent prohibition 
and such modification has violated the Constitutional Law since the Criminal 
Law should only be modified by the National People’s Congress (NPC) or the 
Standing Committee of the NPC. 64 
B. Strategies for Domestic NGOs to Cope with the Registration Problem 
1. Keeping Unregistered Status 
Although conducting activities with no registration is illegal and the 
government can dissolve the unregistered organisations at any time,65 the 
weak implementation of laws in China in fact provides some space for 
grassroots organisations to act without any official registration. The 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
63	  Opinions	  on	  Strengthening	  the	  Establishment	  of	  Party	  Office	  in	  Social	  Organisations,	  available	  at:	  http://www.law-­‐lib.com/law/law_view.asp?id=120475	  (last	  visited:	  Sep	  4,	  2011)	  However,	  the	  implementation	  of	  this	  requirement	  varies	  across	  administrative	  level	  and	  geographic	  region	  the	  organisation	  registers	  in.	  According	  to	  some	  author,	  97%	  of	  national	  NGOs	  have	  set	  up	  Party	  office	  but	  the	  number	  of	  local	  organisations	  would	  be	  much	  lower.	  Around	  70%	  of	  NGOs	  registered	  in	  Shanghai	  established	  Party	  offices	  but	  the	  figure	  in	  Guangdong	  is	  only	  12%.	  	  
64	  See,	  Ge	  Yunsong,	  On	  the	  Establishment	  of	  Social	  Organisations,	  available	  at:	  http://www.yadian.cc/paper/13491/	  (last	  visited:	  June	  22,	  2010)	  
65	  See,	  Article	  35	  of	  the	  RRASO	  and	  Article	  2	  of	  the	  Interim	  Measures	  on	  Dissolving	  Illegal	  Civil	  Society	  Organisations.	  According	  to	  these	  two	  articles,	  the	  government	  should	  dissolve	  all	  unregistered	  social	  organisations	  and	  confiscate	  their	  assets.	  The	  founder	  of	  such	  organisations	  should	  be	  subject	  to	  administrative	  punishment	  or	  even	  criminal	  liability	  depending	  on	  the	  seriousness	  of	  the	  illegal	  conduct.	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government usually will not bother to interfere as long as these organisations 
do not touch sensitive political issues or challenge the government’s authority. 
However, without a legal status and a legal personality, an organisation would 
face practical difficulties such as the inability to open bank account in its own 
name66, impossible participation in litigation, the unlikely provision of tax-
exempt receipts or the  dim prospect of entering into contractual relationship 
with other partners. Recently, with the promulgation of the new Notice of the 
State Administration of Foreign Exchange on Issues concerning the 
Administration of Foreign Exchange Donated to or by Domestic Institutions, 
domestic organisations must open a special bank account at the Bank of China 
in order to receive foreign donations or to make donations to oversea 
recipients. Without a legal status, the organisation is not possible to open such 
account and therefore is not legally eligible to receive foreign donations. 
However, the government may implement the law strictly and dissolve these 
unregistered illegal organisations at any time. The government may order to 
clamp down unregistered social organisations whenever it considers as 
necessary or when there are some politically sensitive incidents that trigger the 
government to tighten control over the social sector. 
2. Commercial Registration as Method to Bypass NGO Registration 
Commercial registration used to be one of the most common strategies for 
NGOs to adopt if they cannot register as social organisation. Compared with 
NGO registration, the procedure of commercial registration is much more 
transparent and the process is much smoother. Despite the different nature of 
these two registrations, practically, commercial registration can provide a 
NGO the equivalent legal identity to do almost everything it needs, such as to 
open bank account, to hire personnel with fewer hurdles, etc. However, the 
problem is that to register as a commercial entity, a nonprofit organisation 
cannot automatically enjoy the tax-exempt status and may also encounter 
difficulty to issue tax deduction receipts for the donor. Some organisations 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
66	  Alternatively,	  an	  organisation	  could	  channel	  the	  donated	  money	  to	  its	  employees’	  personal	  accounts.	  But	  the	  Regulation	  for	  Foreign	  Currency	  Controls	  limits	  each	  individual	  ID	  number	  to	  convert	  at	  most	  50,000	  USD	  in	  a	  year.	  Because	  of	  this	  requirement,	  many	  grassroots	  organisations	  will	  not	  be	  able	  to	  receive	  large	  amount	  of	  donation.	  Some	  foreign	  donors	  seek	  assistance	  from	  official	  channels	  (such	  as	  GONGOs)	  to	  help	  them	  distribute	  money	  to	  their	  Chinese	  counterparts,	  but	  in	  this	  way,	  there	  might	  be	  corruption	  and	  the	  money	  might	  finally	  go	  to	  GONGOs	  rather	  than	  grassroots	  organisations.	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solved this problem by explaining their actual nature to the tax bureau and 
negotiated for a favorable treatment on a case-by-case basis. 
Some estimated that at least 100,000 to 200,000 NGOs have registered as 
commercial entity, including some well-known organisations such as the 
Global Village of Beijing and Open Constitution Initiative. 
However, recently, the government began to realize this strategy and started 
taking actions to limit this practice. For instance, prior to the Olympic Games 
in 2008, public security officials in Beijing conducted several investigations 
on the business-registered NGOs in order to figure out how many 
organisations have registered in this way. In August 2009, the Haidian Office 
of Beijing Administration for Industry and Commerce cited Article 69 of the 
Regulation on Administration and Registration of Companies to revoke the 
business registration of a domestic civil rights organisation, the Open 
Constitution Initiative. As will be discussed later, Article 69 could be a new 
tool for the government to dissolve commercially registered NGOs and this 
strategy may not work as well as it did before. 
C. Strategies for Human Rights NGOs in Particular 
Registration for civil and political rights oriented organisations could be more 
difficult since the government is more hostile towards these organizations. 
Since the 1990s, some citizens began to establish human rights organisations, 
but none of them have successfully registered. According to a report published 
by the Human Rights Watch, in 1993, some citizens attempted to set up 
“Human Rights Association” in Shanghai, but they never obtained official 
response. Another organisation, the Study Group on Human Rights in China 
was shut down in 1994 and its founders were put to labor camp for three 
years. The organisation of China Corruption Observer was repeatedly denied 
of registration and its founder, An Jun, was detained in 1999 and was charged 
with inciting to subvert the state power and seeking to overthrow the socialist 
system.  
Today, non-radical organisations may exist in the forms of public interest law 
firms or semi-official research institution; or they may choose to register in 
Hong Kong since Hong Kong has a more liberal legal environment.	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1. Public Interest Law Firm 
Since 2003, Chinese public interest lawyers, open-minded officials and legal 
scholars have began to establish public interest law firms and seek to bring 
social changes through public interest litigations. The first Chinese public 
interest law firm is Beijing Oriental Public Interest Law and Legal Aid Law 
Firm (Oriental Public Interest Law Firm) which was founded by legal scholars 
in an official think tank, the Chinese Academy of Social Science (CASS) 
Institute of Law, in 2003.67 The firm was based in CASS and was a semi-
official organisation. Owing to the long-term relationship between the CASS 
and the Ford Foundation, Oriental Public Interest Law Firm cooperated 
closely with the Foundation and probably was mainly financed by the 
Foundation. 
Another well-known public interest law firm, Beijing Yipai Law Firm was set 
up in May 2006 and was chaired by officials in the government-backed All-
China Lawyers’ Association Constitution and Human Rights Committee.68 It 
aims at pursuing social justice through impact litigation which has broader 
social significance. 
Public interest law firm registration follows the same procedure as commercial 
law firms and the process is governed by Chinese Lawyers’ Law as well as the 
Regulation on Registration and Administration on Law Firms. Registering a 
law firm will not encounter the difficulties such as finding supervisory agency 
or being constrained by non-competition and anti-branching out requirements. 
Moreover, if an organisation seeks to participate in litigations, a law firm may 
look more professional and could be more likely to be accepted by the court. 
2. Registering in Hong Kong  
Radical human rights organisations or groups established by politically 
sensitive persons are not likely to be set up in the mainland, but they could set 
up the organisation in Hong Kong provided that it is practically attainable. 69 A 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
67	  The	  First	  Public	  Interest	  Law	  Firm	  Has	  Been	  Established,	  available	  at:	  http://www.cass.net.cn/file/200309088612.html	  (last	  visited:	  Sep	  4,	  2011)	  
68	  See,	  the	  website	  of	  Yipai	  Public	  Interest	  Law	  Firm,	  available	  at:	  http://www.chinacase.org/	  (last	  visited:	  Sep	  4,	  2011)	  
69	  For	  example,	  Section	  4	  of	  the	  Hong	  Kong	  Societies	  Ordinance	  requires	  every	  social	  organisation	  registered	  in	  Hong	  Kong	  to	  maintain	  an	  office	  and	  at	  least	  one	  member	  in	  Hong	  Kong.	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former Tian’anmen activist, Han Dongfang is an example in point. He 
founded the China Labor Bulletin in Hong Kong in 1994 which is devoted to 
monitoring and defending the workers’ rights in China.70 Such organisation is 
impossible to exist in the mainland since Han participated in the Tian’anmen 
Incident in 1989 and thus is considered by the CCP as a politically hostile 
person.  
However, after the sovereignty transition in 1997, the freedom of association 
and other political rights are also curtailed in Hong Kong due to the 
implementation of the Basic Law and interference by the Chinese government. 
For instance, Article 23 of the Hong Kong Basic Law forbids all domestic 
political organisations to establish ties with overseas organisations. The 
definition of “political organisation” in this article is ambiguous. Some 
pointed out that if referring to a most relevant UK case, R v. Radio Authority, 
ex parte Bull and Another, in which the judge ruled that campaigns aiming at 
changing the laws and policies could be considered as political activities, 
many well-known Hong Kong human rights or law associations will qualify as 
political organisations, such as the Hong Kong Human Rights Monitor, Bar 
Association on Hong Kong, Law Society of Hong Kong and the Human 
Rights Lawyers Concern Group.71Therefore, this article will seriously harm 
the cooperation between Hong Kong organizations and foreign organizations, 
or, if the Hong Kong based organizations want to retain relationship with 
foreign organizations, they have to cease policy-advocating activities. 
The impact of human rights NGOs in Hong Kong may further be reduced by 
the restricted freedom of Hong Kong media. NGOs often use media as a key 
channel to voice to the public and exert pressure on the government. However, 
after 1997, the Hong Kong media have increasingly been constrained in 
reporting politically sensitive topics. They are forbidden to publish “personal 
attacks” on Chinese leaders or to put forward “rumors or lies” concerning 
important political figures or social and political affairs. As a result of these 
restrictive measures, Hong Kong media have gradually been reluctant to 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
70	  See,	  the	  website	  of	  China	  Labor	  Bulletin,	  available	  at:	  http://www.clb.org.hk/en/	  (last	  visited:	  Sep	  4,	  2011)	  
71	  Hong	  Kong:	  Preserving	  Human	  Rights	  and	  Rule	  of	  Law,	  speech	  delivered	  on	  a	  conference	  sponsored	  by	  the	  International	  Legal	  Studies	  Program	  of	  the	  Washington	  College	  of	  Law,	  Human	  Rights	  Watch,	  and	  the	  Lawyers	  Committee	  for	  Human	  Rights,	  March	  18-­‐19,	  1997,	  361,	  American	  University	  Journal	  of	  
International	  Law	  and	  Policy,	  pp361-­‐365	  
	   38	  
contact human rights organisations.72 The lack of NGO-media cooperation 
reduces the influence of human rights groups and makes these organisations 
marginalized from the general public. 
Another point is that by registering in Hong Kong, an organisation will be 
considered as a “foreign NGO” and has to comply with relevant laws on 
foreign NGOs.73 The foreign status may make them more sensitive in the 
mainland.	  
3. Public Discussion in Bookstores 
In addition to forming social organisations, some informal gatherings also help 
to bring the like-minded people together and to provide an opportunity for 
public discussion on legal and political issues. Bookstores set up by 
intellectuals often serve as such a platform.  
For example, the Beijing Utopia Bookstore regularly invites public speakers 
and organizes seminars discussing social problems. Sometimes the topics are 
even quite sensitive, such as the re-education through labor system, direct 
election of local bar association, etc.  
Recently, American Bar Association Rule of Law Initiative began to organize 
discussion on legal reform issues in a foreign bookstore in Beijing. It invites 
foreign experts to give a talk on selected topics and the entrance is open to the 
public. 
So far, the government has not interfered with such public activities. However, 
it still needs to be cautious about the topics selected and the speakers invited 
to the forum. 
D. A Case Study: Dong Jian v. the Ministry of Health  
The case of Dong Jian v. the Ministry of Health is so far the only NGO 
registration related lawsuit in China and it illustrates the difficulties of NGO 
registration in China. 
Citizen Dong Jian, together with 163 Chinese eye care experts, tried to set up 
an eye care association, China Eye Care Association (CECA) since 2000. In 	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order to find a supervisory agency, he sent registration application to the 
Ministry of Health (MoH) and requested the MoH to serve as the supervisory 
agency for the CECA. However, from 2000 until February 2004, the MoH did 
not give any written response except for a few oral responses requiring the 
applicant to submit supplement materials and to revise the original application 
materials.  
Dong considered this as a violation to Article 42 of the Administrative 
Permission Law (APL) which requires the government agency to inform the 
applicant of the final decision within at most 30 days and therefore he filed a 
lawsuit against the MoH. 
Dong brought an action against the MoH in February 2005 on the ground of 
Article 42 of the APL and the MoH made four defenses against the plaintiff’s 
claim. Firstly, it argued that the MoH had already given oral response to the 
plaintiff, asked him to provide supplement materials and to revise current 
application. It was because of the plaintiff’s continuing failure to provide 
sufficient and qualified materials that the MoH could not accept his 
application. Secondly, although the MoH did not give a written response to the 
plaintiff, it did respond through telephone and rejected the plaintiff’s 
application in October 2004. It was not true that the defendant had never 
provided any response. Thirdly, the defendant claimed that the Administrative 
Permission Law was not applicable to this case since the law was effectuated 
in July 2004 and the plaintiff initiated the lawsuits on the basis of a final 
application submitted in January 2004 before the APL had been enacted. 
Finally, even if the plaintiff had submitted appropriate materials, the 
application could not be accepted because there had already existed several 
similar organisations in the filed of eye care and according to the non-
competition doctrine, the application could not be successful.  
In response to the first defense, the plaintiff claimed that he had submitted 
supplement materials whenever the MoH requested and the problem was that 
MoH’s exact requirement on necessary materials was not clear. For the second 
argument, the plaintiff asserted that according to the APL, valid response 
should only be in written form74 and oral response alone was not sufficient. 
Concerning the applicability of the law, the plaintiff argued that although the 
application was submitted in January 2004, he had never received written 	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response from the MoH and the application was never withdrawn. Due to the 
continuing effort, the application should be taken as ongoing and it was still 
active after July 2004 which fell under APL’s domain after July 2004. 
However, the Beijing First Intermediate Court finally dismissed the case on 
the ground that the prosecution had exceeded the time limit. The rationale for 
this is that according to the Administrative Litigation Law, the plaintiff should 
bring administrative litigation within three months after s/he knows or should 
have known the concrete administrative behavior. In this case, the court 
assumed that Dong submitted the application to the MoH in July 2004, and 
since the MoH should give response within one month and the plaintiff should 
file the suit within three month since knowing the concrete administrative 
behavior, Dong should file the lawsuit within four months since July 2004, 
namely, before November 2004. 
There are some questions related to the court’s assumption on the date the 
application was delivered. Firstly, submitting application materials happened 
before but lasted after the enactment of the APL. In this case, how should one 
decide what time, after the enactment of the law, is the starting point to count 
the time limit? Must the applicant re-submit his application after the 
promulgation of the law and the date of the re-submission will be taken as the 
starting point for counting the time limit? Or as long as the applicant does not 
withdraw the application, the starting point will be the beginning of the 
promulgation of the law? 
If the application is assumed to be delivered in July 2004, the court’s 
judgment is right and the plaintiff has exceeded the time limit to bring the 
case. However, this is not clearly stated in the law and there is an ambiguity of 
the definition and scope of concrete administrative behavior. 
The APL requires the plaintiff to bring litigation within four month since “the 
plaintiff knows or should know the concrete administrative behavior”. 
However, in case that the government does not respond to the applicant, what 
should constitute “knows or should know the concrete administrative 
behavior”? Does “not responding” also count as a kind of concrete 
administrative behavior? If yes, the applicant should file the lawsuit after one 
month and within next three months after the submission of the application. 
However, if concrete administrative behavior only refers to explicitly 
permitting or refusing an application, the applicant should be bound by the 
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four months’ period only after October 2004 when the government gave a 
stated refusal. In this case, February 2005 does not exceed the time limit. 
In Dong Jian’s case, the judgment only discussed this procedural problem 
without going into more substantial questions, such as the application of non-
competition doctrine, etc. However, MoH’s argument shows that the non-
competition doctrine could have been used to deny the establishment of a new 
organisation. 
E. Problem of Commercial Registration and Suppression of Human 
Rights Organisations: Article 69 of the Regulation on the Administration 
of Company Registration and Revoke of Gongmeng’s Business License 
As stated above, business registration used to be a strategy adopted by NGOs 
to avoid the NGO registration whilst obtaining a practically equivalent legal 
status. However, this strategy is not unproblematic according to Article 69 of 
the Regulation on the Administration of Company Registration (RACR), 
which prohibits false or fraudulent submission of registration. Recently, the 
government has invoked this article for the first time to revoke the business 
license of the Open Constitution Initiative (Gongmeng). 
Gongmeng is a prominent Chinese human rights organisation which was 
established in 2003 by several well-known Chinese human rights lawyers, 
including Xu Zhiyong, Teng Biao, Yu Jiang and Zhang Xingshui. Its main 
purpose was to study and promote democracy, human rights and legal reform 
in China.75  
Since it is difficult to register as a social organisation, Gongmeng registered 
with Haidian Industrial and Commercial Bureau in 2005 as a limited liability 
consulting company (LLC). In addition, it also established a nonprofit legal 
research center affiliating to the company. 
Since 2005 to August 2009, Gongmeng has run well and passed through every 
annual check conducted by the government agency. However, in August 2009, 
following a series of administrative punishment on Gongmeng due to tax 	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evasion, the Haidian Industrial and Commercial Bureau revoked its business 
registration, insisting that Gongmeng had violated Article 69 of the RACR by 
concealing the operation of a civil non-enterprise institution under its business 
registration and this concealment had constituted a serious fraud thus should 
be subject to the highest level of penalty.76 
According to Article 69 of the RACR, if a company registration is acquired by 
false submissions or other fraudulent means, the registration agency could 
order correction, and impose a fine of no less than RMB50,000 but not 
exceeding RMB500,000. If the case is serious, the government could revoke 
the company’s registration or revoke the business license.  
Whether a business corporation can run nonprofit organisations is not clearly 
stated in the law. The PRC Company Law permitted companies to set up 
branches and the braches shall be registered with the registration agency. As 
commonly understood, the branch shall be a for-profit entity; but the law does 
not prohibit establishing non-profit branches. 
Secondly, a company should act within the boundary of expressed business 
scope and it would be a fraud if the company conceals nonprofit works in its 
business scope. However, according to the Regulation on the Registration and 
Administration of Enterprises’ Business Scope, the general business scope 
should be formulated by referring to the Industry Classification Catalog 
(Catalog) edited by the National Statistics Bureau and according to the 
Catalog, 12 specific types of social economic consulting services have been 
listed as well as a catching-all clause of “all other unspecified social and 
economic consulting services”. Technically, the broad statement of “all other 
unspecified consulting services” embraces all kinds of consulting activities 
including legal or human rights research. Therefore, since Gongmeng was 
registered as a consulting company and nonprofit consulting services could be 
interpreted as a kind of “consulting”, Gongmeng did not violate the 
company’s business scope. 
Besides, even if operating nonprofit entities under the commercial registration 
is a false registration, does this justify the highest level of penalty? Seen from 	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the precedents, most fraudulent company registration cases are related to 
shareholders falsely reported the registered capital in order to obtain business 
registration and to earn profit. However, Gongmeng was working in the public 
interest filed and it chose commercial registration merely because it cannot 
register as a social organisation. Its “false” registration does not cause any 
harm or help it to gain any illegal profits. The government should have given 
some explanation on such a severe penalty. 
However, none of these questions was brought to the court and even if they 
are presented before the court, it is likely that the court will refuse to discuss 
them or will still trial in favor of the government, since it is unlikely that the 
court will challenge the government’s power against shutting down a sensitive 
human rights organisation. 
F. Registration of Foreign NGOs 
1. Restrictions on Foreign NGOs’ Presence and Strategies to Deal with 
Registration Problem 
Except for foreign chambers of commerce and foreign foundations, other 
kinds of foreign NGOs are currently lacking legal bases to register in 
China.77Some foreign NGOs also registered as business entity or simply kept 
an unregistered status. They may alternatively channel money to their Chinese 
partners without establishing physical presence in China. 
Probably due to the large number of foreign NGOs active in Yunnan, the 
Yunnan provincial government promulgated an Interim Regulation on the 
Activities of Foreign NGOs in Yunnan Province. The regulation requires 
every oversea organisation which conduct activities in Yunnan or domestic 
organisations that cooperate with foreign parties to keep record with the 
provincial Civil Affairs Bureau (CAB) or Foreign Affairs Office (FAO). It 
also requires foreign NGOs to find supervisory agency before informing the 
local CAB or FAO.  
According to the Regulation, foreign NGOs should comply with Chinese laws, 
respect local habits and tradition and should not harm China’s state security, 
national interest, social stability and state integrity. Activities conducted by 	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foreign NGOs should be beneficial to the social and economic development. 
Domestic organisations which cooperate with foreign parties should also 
follow the same principle and the foreign party should not claim for other 
conditions related to politics or religion. 
The government can deny a “bei’an” application if it considers it as violation 
of Chinese laws or principles stated in this Regulation. It may also issue 
opinions to let the domestic and foreign parties to revise their cooperation plan. 
Although the cooperation agreement is not subject to a pre-approval by the 
government, it could be invalidated by the government through refusing the 
“bei’an” application. 
The vague interpretation of harming state interest could enable the 
government to deny the entrance of oversea human rights organisations or to 
prohibit cooperation between domestic and foreign entities which may 
potentially harm the social stability, state interest or integrity.  
2. China Association for NGO Cooperation: A Way to Incorporate 
Foreign NGOs? 
Foreign NGOs may consider gaining an official recognition (although not 
legal status) through building a strategic relationship with the China 
Association for NGO Cooperation (CANGO). CANGO is a government-
established nationwide social organisation which aims at serving as a bridge 
between domestic and foreign NGOs, promoting the development of civil 
society in China and providing an information-sharing platform for Chinese 
NGOs.78 
The predecessor of CANGO was China International Center for Economic and 
Technology Exchange (CICETE), a government department of the Ministry of 
Foreign Trade and Economic Cooperation formed in the 1980s to receive and 
distribute international humanitarian donations on behalf of the country. 
In 1992, the Ministry of Foreign Trade and Economic Cooperation (MFTEC) 
approved the establishment of CANGO and CANGO became a social 
organisation independent from MFTEC. In 1993 CANGO obtained official 
registration from the Ministry of Civil Affairs as a national-level social 	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organisation. However, although it is legally independent from MFTEC, it still 
has substantial connection with the latter. For instance, most chief leaders of 
CANGO are former officials in the CICETE who resigned their job in 
CICETE and transferred to CANGO. 
a. Facilitating NGO Cooperation or Manipulating Foreign Resources? 
Currently, CANGO has become a major window through which the 
international donors can donate to China. CANGO has actively engaged in 
many diplomatic activities such as the China-Africa Cooperation Forum. It 
established consultative relationship with the United Nations Economic and 
Social Council in 2007. So far, in addition to its headquarters, CANGO also 
developed local branches in Yunnan, Sichuan and Tibet. 
CANGO could be a helpful organisation since it could coordinate with the 
NGO community, help foreign NGOs to build relationship with Chinese 
government officials and to find domestic partners. It can help foreign 
organisations to solve some practical problems, such as to manage the salary 
payment and social welfare benefits for their Chinese employees.79  
As a bridge between Chinese domestic organisations and oversea NGOs, 
CANGO introduces opportunities to member grassroots organisations to 
cooperate with foreign NGOs and it organized a series of programs discussing 
the development of civil society in China. 
However, on the other hand, if CANGO monopolies the opportunities to 
cooperate with foreign NGOs, grassroots organisations would have no choice 
but to become its member and thus be subject to its scrutiny. CANGO then 
can monitor the domestic-foreign cooperation and could decide which 
domestic organisation can establish relationship with foreign organisations. 
Since there is a close link between CANGO and the Chinese government, the 
government therefore controls and monopolizes civil society organisations 
through CANGO. 
Whether CANGO will help to boost the civil society or help the government 
to control and shape the development of international and domestic nonprofit 
entities in China is still an open question. It may be determined by the real 	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independence of CANGO and how it will play its role as an immediate agency 
between domestic and foreign organisations.  
G. Additional Factors Related to NGO Registration in China 
Apart from the ambiguity of laws, the inconsistent implementation of laws and 
burdensome requirements, the NGO registration may also be affected by non-
legal factors, such as political environment and the attitude held by different 
local officials. During politically sensitive period, an organisation may find it 
even more difficult to register. For instance, during the national campaign 
against Falun Gong in the mid-1990s, NGO became especially sensitive and 
new social organisations were extremely difficult to get registered. Similar 
condition occurred in 2005, when several color revolutions took place and the 
Chinese government was highly wary about the potential color revolution 
initiated by NGOs in China. 
Registration may also be affected by local government’s attitude. Due to the 
political sensitivity, Beijing was found to be the most conservative place 
towards grassroots civil organisations but some remote areas such as Yunnan 
and Guangdong are said to be more liberal.80 
II. Regulations Affecting NGO Activities 
RRASO, RRACNI and RAF set some similar restrictions on NGO activities 
which stipulate that social organisations, CNIs and foundation should comply 
with Chinese constitutions and other laws, should neither harm the state 
integrity nor the national security, the state interest nor the public interest. In 
addition, SOs and CNIs are forbidden to undertake business activities.81 
When applying and interpreting these restrictions, they are subject to 
substantial laws or regulations concerning state interest, national security, etc. 
Violations to state interest, national security or state integrity are mainly 
governed by Article 102 to 113 of the People’s Republic of China Criminal 
Law under the title of “Harming State Security Crimes”. These articles are 
frequently used to arrest or harass human rights activists. 
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In addition, during recent years, the government began to use other articles to 
harass human rights organisations or individuals. For example, in 2007, the 
government cited the prohibition of conducting illegal survey to investigate 
China Development Brief, a UK-based publication and civil rights 
organisation. 82  It also investigated another Chinese anti-discrimination 
organisation on the grounds of issuing illegal publication.83 Below I will 
briefly discuss these articles and cases trialed with these articles. The purpose 
of this discussion is to draw some line between legal and unacceptable 
activities in China. However, since the court largely applied these articles in 
an inconsistent manner and did not provide much reasoning, the line may not 
be very clear and it may just give some sense of what activities were ever 
considered as illegal. 
A. Subverting State Power and Inciting Subversion of State Power  
Subverting state power and inciting subversion of state power are stipulated in 
Article 105 of the PRC Criminal Law. According to this article, subverting 
state power is defined as “organizing, scheming for or carrying out subversion 
of the state's political power and overthrowing the socialist system.” Inciting 
subversion of state power refers to spreading rumor, slander or other speeches 
which “incite to subvert the state's political power and overthrow the socialist 
system.” 
Defendants who have been convicted of subverting state power include, for 
example, Chinese citizen Huang Jinqiu who organized the anti-CCP social 
organisations China Patriotic Democratic Party (CPDP) and described the goal 
of the CPDP as “opposing the dictatorship of the CCP and finally establishing 
China Democratic Federation”.  The CPDP was in the preparation stage and 
has not conducted harmful activities, and defendant Huang Jinqiu mainly 
distributed his proposals and recruited party members through Internet. The 
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court finally sentenced Huang 12 years’ imprisonment and deprival of 
political rights. 84 
For inciting to subvert state power, the article could be applied if anyone 
openly discusses political taboos in China, such as the Tian’anmen Incident, 
supporting Falun Gong or the independence of Tibet or Xinjiang. 
In January 2008, a Hong Kong based human rights organisation, Chinese 
Human Rights Defender, published a report summarizing all relevant cases on 
Chinese government’s usage of incitement to subvert state power. 85 
According to the report, the article could be invoked at least in the following 
situations: publishing articles expressing dissenting opinion or exposing and 
criticizing Chinese human rights conditions, discussing Tian’anmen Incident 
and Fa Lungong, accusing the government of illegitimate and corrupt, 
contacting oversea hostile organisations such as Radio Free Asia (RFA), 
writing and distributing open letter calling for democracy or political reform, 
criticizing Chinese political leaders and so on. 
In a most recent example, a well-known Chinese writer Liu Xiaobo, who was 
one of the leaders in the “Charter 08” petition calling for constitutional 
reforms in China, was convicted of inciting to subvert state power in 2009.86 
In 2008, prior to the Olympic Games, another human rights activist, Hu Jia 
was sentenced to incitement of subverting state power and according to Hu 
Jia’s wife Zeng Jinyan, Hu was probably found guilty because of four 
published articles: (1). An article memorizing Lin Mu, the secretary of Hu 
Yaobang, who supported the Tian’anmen Incident in 1989; (2). An article 
criticizing the democratic and political environment in Hong Kong; (3). An 
article revealing Chinese government’s surveillance and harassment on human 
rights activists and petitioners before the 17th National Congress of the CCP; 
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  China	  Sentences	  Charter	  08	  Founder	  Liu	  Xiaobo	  to	  11	  Years,	  available	  at:	  http://www.guardian.co.uk/world/2009/dec/25/china-­‐court-­‐sentences-­‐liu-­‐xiaobo	  (last	  visited:	  Aug	  27,	  2011)	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and (4). An article revealing information on the kidnap of a well-known 
Chinese human rights lawyer, Gao Zhicheng.87 
When applying this article, the court often offers no criterion for imposing the 
sanction or interpreting the difference between legitimate speech and 
subversive speech, such as whether it poses some immediate danger to the 
society or the state security. Therefore, as what it can be seen above, there is 
quite an abusive use of the article in China and it is largely uncertain as to 
what speeches/activities are safe and what are not. 
B. Revealing State Secret  
According to Article 111 of the PRC Criminal Law, state secrets include: “(1). 
Secret issues in significant decisions in national affairs; (2). Secret issues in 
the activities of national defense building and the strength of the armed forces; 
(3). Secret issues in the activities of diplomacy and foreign affairs and issues 
of assuming secret duties with respect to the outside world; (4). Secret issues 
in the economic and social development of citizens; (5). Secret issues in 
scientific technology; (6). Secret issues in activities of maintaining national 
security and the investigation of criminal activity; and (7). Any other state 
secret issues which the national secrecy protection work agencies determine 
should be preserved. ” 
In addition, the Measure on Implementing the Law on the Protection of State 
Secrets has provided more specific definitions on the term of state secret, 
which is any matter giving rise to the following consequences: (1). 
Jeopardizes the ability of the national government to maintain stability and 
defend itself; (2). Affects the integrity of the nation’s unity, solidarity among 
peoples or social stability; (3). Harms political or economic interests of the 
nation with respect to the outside world; (4). Affects the safety of any national 
leader or foreign dignitary; (5). Hinders important national safety or health 
work; (6). Causes a reduction in the effectiveness or reliability of any 
measures to protect state secrets; (7). Weakens the nation’s economy or 
technological strength; and (8). Causes any national organ to lose its ability to 
exercise its legal authority. 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
87	  Hu	  Jia	  was	  Sentenced	  to	  Three	  and	  Half	  Years’	  Imprisonment,	  available	  at:	  http://news.bbc.co.uk/chinese/trad/hi/newsid_7320000/newsid_7327700/7327759.stm	  (last	  visited:	  Aug	  27,	  2011)	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However, despite the efforts to clarify state secrets, some phrases, such as 
"social stability", "political or economic interests" and "weakening the nation's 
economy or technological strength" are still broad and unclear. 
In the past, the following defendants were convicted of revealing state secret: 
(1). Zheng Enchong was convicted of revealing state secrets for sending first-
hand materials on a mass incident and an internally circulated document to the 
New York based Human Rights in China (HRIC).88 (2). Defendant Liu 
Fenggang was detained for publishing articles on foreign magazine concerning 
an interview of Falun Gong activist as well as his own experience of being 
interrogated by the police while preaching near Beijing.89 (3). Han Yanqing 
was found guilty for sending article on Muslim activities in Xinjiang to a 
foreign ambassador.90 (4). Several Xinhua News Agency journalists revealed 
Jiang Zemin’s draft speech to a Hong Kong news agency before it was 
officially delivered on the 14th National People’s Congress.91 (5). Journalist 
Shi Tao was sentenced to 10 years’ imprisonment after publishing an official 
document which ordered journalists not to report the 15th Anniversary of 
Tian’anmen Incident.92 
Among these cases, some involve information that is declared to be 
confidential, such as which is explicitly marked as “internally circulated”. 
Some, such as important official statements and national defense, diplomatic 
and important economic or political secrets are also less doubtfully state secret. 
However, some are not obviously state secret, such as interviews or 
description on a certain event. The unclear scope of state secret would impose 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
88	  Judgment	  available	  at:	  http://www.lawyee.net/User/Consume_Check.asp?ChannelID=2010100&Lang=1&RID=78875	  (last	  visited:	  Aug	  27,	  2011)	  
89	  Judgment	  available	  at:	  http://www.lawyee.net/Case/Case_Data.asp?ChannelID=2010102&KeyWord=&RID=80542	  (last	  visited:	  Aug	  28,	  2011)	  
90	  Judgment	  available	  at:	  http://case.mylegist.com/1718/2010-­‐03-­‐15/4705.html	  (last	  visited:	  Aug	  28,	  2011)	  
91	  See,	  Strict	  Security	  Measures	  Have	  Been	  Taken	  to	  Guard	  the	  15th	  National	  People’s	  Congress,	  available	  at:	  http://www.zaobao.com/zaobao/special/pages/0909.html	  (last	  visited:	  Aug	  28,	  2011)	  
92	  Phelim	  Kine,	  China	  Should	  Have	  a	  Clear	  Definition	  of	  “State	  Secret”,	  available	  at:	  http://www.ftchinese.com/story/001027804/?print=y	  (last	  visited:	  Aug	  28,	  2011)	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serious hurdles between domestic individuals and foreign organisations since 
it is hard to tell what information can be revealed to a foreign party and what 
cannot. 
C. Endangering State Security 
According to the PRC State Security Law, Chinese citizens who join foreign 
NGOs or cooperate with foreign organisations could be held as endangering 
the state security if the foreign organisation is considered as an espionage 
organisation.  
Other behaviors of endangering state security also include: plotting to subvert 
the government, split the country or overthrow the socialist system; stealing, 
secretly gathering, buying, or unlawfully providing state secrets; instigating, 
luring or bribing a state functionary to turn traitor; terrorist activities; 
fabricating or distorting facts, distributing publications, videos or delivering 
speeches which harm the state security; endangering state security through 
establishing social organisations, enterprises or other non-enterprises 
institutions; endangering state security through religious activities; and 
causing ethnic conflicts or subverting to split the country. Foreigners who visit 
the Chinese suspects of endangering state security without official permission 
might be convicted of the same charge. 
D. Regulation on Surveying and Publication 
Besides the preceding criminal charges, in recent years, the government 
occasionally used other regulations to restrain NGO activities. For instance, in 
July 2007, the Beijing Public Security Bureau investigated the China 
Development Brief (CDB), a foreign nongovernmental organisation and 
bilingual publication focusing on the development of Chinese civil society. 
The Public Security Bureau accused CDB of conducting unauthorized survey 
in China and the organisation was temporarily ordered to suspend operation. 93 
According to the PRC Statistics Law, statistic survey and analysis can only be 
conducted by relevant government departments or Chinese domestic non-
government institutions concerning internal statistic matters. Foreign 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
93	  See,	  for	  example,	  Jonathan	  Watts,	  China	  Bans	  Influential	  NGO	  Newsletter,	  available	  at:	  http://www.guardian.co.uk/china/story/0,,2123757,00.html	  (last	  visited:	  July	  11,	  2007)	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organisations or individuals cannot directly involve in statistic activities in 
China but have to delegate the work to qualified Chinese domestic agencies.94 
The “statistic activities” mentioned in the law means using all kinds of 
methods to conduct statistic surveys and analysis on the nation’s economic 
and social development conditions, providing statistic materials and consulting 
opinion, as well as supervising statistic activities. 95 
The terms “economic and social development conditions” and “all kinds of 
methods” are both vague. The “method” could include online surveys, 
distributing questionnaires, interviews, etc. Any content of these “surveys”, as 
long as it has some certain relation to social problems, could be interpreted as 
“surveys and analysis on the nation’s economic and social development 
conditions”.  
Therefore, in CDB’s case, although it did not conduct any special survey, 
collecting information and editing yellow page of Chinese and foreign NGOs, 
or conducting field survey and interviewing on social matter could also be 
deemed as “illegal survey”. 
In addition, the government also used illegal publication to harass rights 
advocacy organisations. For example, in 2009, the anti-discrimination focused 
group Beijing Yirenping Center was searched by the government in the name 
of issuing illegal publication.  
Many Chinese or foreign NGOs have their own publications such as bulletins, 
monthly reports, newsletters, etc, in electronic or print form. Some of them 
distribute print publications among the public. However, according to the 
Publication Law, an organisation must receive permission from local 
government agencies and complete relevant administrative procedures before 
legally issuing publications. 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
94	  Article	  35	  of	  the	  Implementation	  Measures	  for	  the	  PRC	  Statistics	  Law	  
95	  Article	  2	  of	  the	  Implementation	  Measures	  for	  the	  PRC	  Statistics	  Law	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III. Regulations on NGO Financing  
A. Foreign Donation 
1. In General 
Foreign donation is one of the key financial sources of Chinese NGOs.96 
Foreign assistance began to pour in China since the 1980s. At first, the 
allocation and distribution of foreign donation was mainly controlled by the 
government, but it was gradually open to the society and currently grassroots 
organisations can directly cooperate with foreign organisations. The types of 
donors vary from international organisations to foreign governments or 
oversea private donors. Their funding area is expanding from pure 
humanitarian assistance to governance and human rights promotion.  
Oversea organisations are currently providing the major financial source for 
grassroots legal reform and civil rights organisations. This is a result of severe 
shortage of domestic support for civil rights organisations due to political and 
legal constraints. For example, the recently adopted Public Welfare Donation 
Law (PWDL) excluded donation made to human rights organisations and such 
donors may not receive tax deduction or be protected by the PWDL. 
During past years, the Chinese government did not regulate foreign donations. 
There is no law requiring foreign donors to register or obtain approval from 
the authority before giving the donation. The only exception is foreign 
donation made to Tibet Autonomous Region (TAR). Domestic recipients in 
TAR and Ganzi Tibetan Autonomous District are bound by the Interim 
Measures on Receiving Donations from Foreign Individuals or NGOs in Tibet 
Autonomous Region (TAR Regulation) and the Measure on the Management 
of Receiving Donations from Oversea Nonprofit Organisations and 
Individuals in Ganzi Tibetan Autonomous District (Ganzi Regulation). 
According to the first regulation, domestic individuals or institutions in TAR 
cannot receive oversea donation directly from the donor. Instead, they need to 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
96	  However,	  according	  to	  some	  other	  author,	  due	  to	  the	  shifting	  from	  foreign	  aid	  to	  new	  type	  of	  international	  cooperation,	  foreign	  NGOs’	  donation	  is	  declining	  since	  1994.	  See,	  Li-­‐Qing	  Zhao,	  Strategic	  Options	  for	  Building	  the	  Chinese	  NGO	  Sector	  in	  an	  Open	  World,	  quoted	  from	  a	  report	  of	  the	  United	  Nations	  Development	  Program,	  December	  1999,	  Vol.	  2,	  Issue	  2,	  The	  International	  Journal	  
of	  Not-­‐for-­‐Profit	  Law	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report to the TAR Foreign Affairs Office and their own supervisory agencies 
for approval. A donation may be rejected if it violates Chinese legislation or 
TAR’s special legislations. It could also be rejected if the government 
authority considers that the donation would cause potential harm to the public 
security or social stability of the TAR. 
The Ganzi Regulation provided more specific conditions under which a 
foreign donation may be rejected. For instance, foreign assistance to support 
separatist activities, subversion of the state power, radical religious groups, 
terrorist activities or anti-governmental organisations will be prohibited 
(although these terms are subject to uncertain interpretation). Before providing 
aid or conducting activities, foreign organisations should register with local 
government, disclose their background, purpose of assistance, etc, and obtain 
approval from the government for each specific activity/program. An oversea 
donation may be denied if it is considered as violating domestic laws or setting 
unacceptable conditions. If a donation is made to religious organisations, it 
needs to be approved by the provincial religious bureau. Domestic recipient 
should sign a letter of responsibility with local government and report every 
progress of the program to the government agency. 
2. The Notice on Issues Concerning the Administration of Foreign 
Exchange Donated to or by Domestic Institutions 
On March 1st, the State Administration of Foreign Exchange (SAFE) issued 
the Notice of the State Administration of Foreign Exchange on Issues 
concerning the Administration of Foreign Exchange Donated to or by 
Domestic Institutions.97 The Notice requires domestic and foreign institutions 
to sign a donation agreement and to open a special bank account to transfer 
and receive charity donations. The donation agreements shall be subject to the 
scrutiny of the designed banks and the notarization agency and the use of 
donation shall be in line with public interest, social stability and public 
morality, etc. In addition, for religious organisations, Article 8 of the Notice 
states that “Any oversea donation with the value of RMB 1 million or above 
made to national religious organisations shall be pre-approved by the State 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
97	  As	  an	  outsider,	  it	  is	  difficult	  to	  tell	  the	  real	  legislative	  intention	  of	  this	  regulation.	  Some	  observer	  presumes	  that	  the	  regulation	  may	  partly	  aim	  at	  preventing	  money	  laundering	  through	  charity	  donation.	  See,	  China	  Development	  Brief	  Bulletin,	  Spring	  2010,	  Vol.	  45	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Administration for Religious Affairs. The same amount of donation made to 
Buddhism or Taoism temples, Islamic mosques, churches or local religious 
organisations shall be pre-approved by provincial people’s governments.” 
For most domestic NGOs other than religious organisations, if they have 
already registered and are not conducting activities in the politically sensitive 
area, they may not be materially affected by this Notice. However, the 
unregistered grassroots organisations would be unable to receive foreign 
donation since they cannot open bank account if they are not registered. For 
these organisations, their only solution is to let the foreign donor transfer 
money to the personal bank account of the employee of the domestic 
organisation. However, in this case, the money transferred shall be subject to 
the Regulation for Foreign Currency Controls, which limits each Chinese 
citizen’s individual account receiving up to 50,000 USD of foreign currency 
each year. 
For foreign NGOs and potentially sensitive domestic organisations, the 
biggest uncertainty may be whether the donating agreement will be approved. 
It would be rejected if the government considers it as violating state interest, 
public security or social morality. Although currently there is no reported case 
of foreign donation being rejected based on this circular, it could be a possible 
hurdle for giving and receiving oversea donations in the future. 
Some commented that motivation of promulgating such a circular might be 
anti-money laundering, since the circular covers domestic organisations 
donating money to foreign individuals or organisations. However, on the other 
hand, it also directly restricts foreign donation and enables the government to 
review and control domestic-foreign NGO cooperation. 
The SAFE circular has drawn wide criticism especially from the Western 
media since it is a restriction on civil society and foreign NGOs in China. 
However, while in some aspect, these criticisms are justified, it is a fact that 
currently there is almost no regulation on any kind of foreign NGO activities 
in China. The lawless environment increases the distrust between Chinese 
government and the public on one side and the foreign NGOs on the other. 
Foreign NGOs may conduct illegal and harmful activities in a recipient 
country. Therefore it is not completely unjustified to impose some kind of 
restriction on foreign NGOs’ donations and activities, for the purpose of, for 
example, public interest and national security. It might also be helpful to 
increase the transparency of foreign NGOs in a recipient country. 
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B. Domestic Fund-Raising Activities and Donation 
1. Public Fundraising 
Only public fundraising foundations are permitted to solicit fund among the 
general public while other social organisations, civil non-enterprise 
institutions and non-public fundraising foundations are all prohibited to do so. 
While this is helpful to prevent illicit fundraising, it also limits the financing 
ability of the majority of non-public fundraising organisations. Additionally, 
since the threshold to set up public fundraising foundations is quite high, most 
of the current public fundraising foundations are GONGOs, and the regulation 
further differentiate the financing ability between government-organized 
foundations and truly grassroots organisations. 
2. Charity Donation 
The Chinese government encourages charity donation made by individuals or 
corporations as a means to develop public benefit enterprises and to solve 
social problems. It has adopted a series of measures to facilitate the 
development of charity donation and charity organisations, such as the 
modification on the tax law to increase the deduction rate of charity donations. 
However, this may not extend to religious or civil rights organisations since 
they are not qualified to receive charity donation according to the Public 
Welfare Donation Law.  
C. Business Activities and Commercial Investment 
Social organisations and civil non-enterprise institutions in China are not 
permitted to engage in business activities while foundations can conduct 
business operations with the limitation of spending a certain ratio of business 
earnings on public interest affairs every year.  
D. Contracting-out Social Services: Emerging Role for Public-Private 
Partnership in Providing Social Welfare Service 
Several local governments have begun to buy social services from private 
organisations and allow them deliver social welfare services. Since the 1990s, 
Shenzhen government began to buy urban cleansing service and greening 
service from private cleansing companies or greening companies. Recently, 
the Shanghai government began to buy legal aid service from private 
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organisations and the Guangzhou government planned to buy service in 
elderly care, community correction and disabled persons service. In addition 
to the PRC Government Procurement Law, some local governments enacted 
special laws governing the public-private partnership (PPP) in providing social 
welfare services, such as the Measure on Administration on Government 
Buying Services issued by Luoyang Municipal Government. 
Public-private partnership in social welfare field may be further accelerated by 
the recently issued Opinion on Encouraging and Guiding the Healthy 
Development of Civil Investment. The Opinion encouraged civil participation 
in education, health care and other public welfare undertakings. 
However, since PPP is still a new practice in China, there are a number of 
questions need to be addressed. For example, how to ensure the accountability 
of private actor and the government’s ability to monitor the quality of service? 
What areas are appropriate to be transferred to the private sector? How to 
differentiate commercial private actors and nonprofit private actors in the PPP? 
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Chapter 4 Examples of Domestic and Foreign NGOs in Promoting 
Democracy, Human Rights and Rule of Law in China  
In this chapter, I will provide some examples of NGOs in the promotion of 
democracy, human rights and rule of law in China, in order to show what they 
have already achieved and what might be the possible constraints.  
Part I will present some examples of domestic and foreign organisations which 
are working in democracy, human rights and rule of law fields. The examples 
include one most sensitive Chinese civil rights organisation, the Open 
Constitution Initiative (Gongmeng), less sensitive organisations focusing on 
children’s rights, migrant workers’ rights, women’s rights, AIDS/HIV, public 
health and anti-discrimination as well as environmental protection. For foreign 
organisations, I choose seven foreign NGOs which primarily work in rule of 
law promotion. I will also briefly discuss the legitimacy of foreign NGOs in a 
recipient country, which, due to the lack of a globally accepted regulation, is 
quite a murky issue. 
Part II will particularly focus on NGOs’ role in law and policy making process 
in China, as well as their contribution to legal aid and public interest litigation. 
I. Examples of Domestic and Foreign NGOs in Promoting Democracy, 
Human Rights and Rule of Law 
A. Domestic Organisations 
1. Restricted Organisation: Open Constitution Initiative in Civil Rights 
Advocacy 
a. OCI’s Background and Activities 
Gongmeng is an independent grassroots NGO aiming at promoting social 
justice and facilitating legal reform through providing legal aid service and 
conducting legal research. Previously, it was known as Sunshine 
Constitutional Social Sciences Research Center. However, since it could 
successfully register as a NGO, the Research Center changed its name into 
Beijing Gongmeng Consulting Co. Ltd and registered as a commercial 
company with the Haidian Industry and Commerce Bureau. 
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Since its establishment, Gongmeng has provided legal aid service or 
represented the clients in a number of crucial civil rights litigations. For 
instance, in 2003, Zhang Xingshui represented entrepreneur Sun Dawu on 
illegal public solicitation and suggested that the current “Measure on Cracking 
Down Illegal Financial Institution and Illegal Financial Activities” is improper 
and seriously hinders the development of private enterprises.98 In 2004, Xu 
Zhiyong represented Cheng Yizhong and Yu Huafeng, editors of Nandu Daily 
in an alleged corruption and illegal privatization of state assets case. The case 
was suspected to be a false accusation and a revenge to the defendants because 
of their report on Sun Zhigang’s case and the SARS epidemic.99 In June 2006, 
Gongmeng provided legal aid and sought for state compensation for Chen 
Xintao who was wrongfully accused of robbery and sentenced by the court to 
three years’ imprisonment. 100 
Besides bringing litigations, Gongmeng also involved in other activities such 
as human rights and legal reform related research projects, submitting 
legislation suggestions (such as suggesting improving the human rights 
provisions in Chinese Constitution) as well as other legal or political activities. 
It lobbied the representatives of the People’s Congress for a series of social 
policy reforms, organized forums on promoting the reform of basic level 
People’s Congress representative election system, supported the direct election 
of Beijing Lawyers' Association and organized a series of civil participation 
and observation activities in order to pressure the government to sign the 
International Covenant on Civil and Political Rights.101 
The researches and surveys conducted by Gongmeng touch the “sensitive” 
topics in China, such as China human rights conditions, the Chinese petition 
system, the People’s Congress system, migrant children’s educational rights, 
black jails, the riot in Tibet, etc. Most of these topics are frontier human rights 
and legal reform issues and some of them may even be highly sensitive. 
Compared with official human rights reports, Gongmeng provided more 
neutral and fact-based opinion. For instance, in 2008, with the government’s 	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permission, it conducted a field trip in Tibet after the “3.14 Riots” and 
published its own report on the social, economic and ethnical situations in 
Tibet that might cause the 3.14 Riots.102 It also published the "Report on 
China's Human Rights Condition in 2005" and "Report on China's Petition 
System" in 2006. 103 
From 2003 to 2006, Gongmeng had developed into a genuinely independent 
grassroots civil organisation which was a rare example of human rights 
organisation in China.  
b. Government’s Clampdown on OCI 
However, in 2008, the government cracked down Gongmeng probably 
because it sought to represent the victim in the Sanlu Milk Scandal. The 
Beijing Tax Bureau accused Gongmeng of tax evasion on a foreign donation 
and imposed the highest level of fine. It arrested Xu Zhiyong and when 
Gongmeng tried to pay the fine, the government refused to accept it. Later on, 
the Haidian Office of Beijing Administration for Industry and Commerce 
revoked Gongmeng’s business license on the basis that operating non-
enterprise institutions under business registration is illegal.104 
The government cracked down Gongmeng probably mainly because of its 
involvement in the Sanlu Milk Scandal. In addition, it becomes a common 
strategy of the Chinese government to use some procedural and more apparent 
loopholes to suppress an organisation. The government did not say Gongmeng 
conducted any illegal activity except for the tax evasion and illegal 
registration. Neither has it provided any explanation and justification on 
imposing such a high level of penalty.  
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  See,	  Gongmeng	  Was	  Penalized	  and	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  by	  the	  Government,	  available	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2. Permitted with Occasional Harassment: Beijing Yirenping Center in 
Public Health and Anti-Discrimination 
Beijing Yirenping Center was established in December 2006 and it is 
principally engaged in promoting public health and anti-discrimination 
advocacies. To date, it has assisted in more than 100 legal aid or public 
interest litigations, most of which are related to anti-discrimination or anti-
monopoly issues. It also advocated for a series of reform on discriminative 
policies and regulations through submitting legislative suggestions, 
participating in law-making activities or assisting representatives of the 
National People’s Congress to draft proposals and to submit the proposals to 
the NPC. By the end of 2009, it had assisted in drafting or amending the Law 
on Promotion of Employment, Food Safety Law, Labor Contract Law, 
Regulation on the Sanitary Administration of Public Places, Regulation on 
Swimming Pool Sanitation, etc.105 
However, Yirenping was not totally free from the government’s harassment. 
For instance, as mentioned before, during the same period of cracking down 
Gongmeng, the government also searched Yirenping and accused it of 
illegally issuing publication. In August 2009, the government conducted a 
second search on Yirenping concerning its registration condition, financial and 
tax issues, daily operation and the background of its members. 
3. Permitted with Occasional Harassment: Peking University Center for 
Women's Law Studies and Legal Services in Women’s Rights Protection 
Peking University Women’s Law Studies and Legal Services Center was 
founded in 1995 after and inspired by the Fourth United Nations’ World 
Conference on Women. Since its establishment, it has provided free legal aid 
services to more than 2600 clients, filed 30 public interest lawsuits related to 
workplace sexual harassment, workplace sexual discrimination, rural women's 
land rights, legal rights for household service women, etc. In addition, the 
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Center also regularly provides free legal consulting services through hotline or 
face-to-face meetings.106 
The Center’s remarkable achievement in women’s rights protection brings 
high international recognitions for the founder of the Center, Ms. Guo 
Jianmei. For instance, she has been nominated for the Nobel Peace Prize in 
2005 and has been visited by many high-profile public figures such as Hillary 
Clinton and Madeleine Albright from 1998 to 2006. 107 
However, in March 2010, the government ordered the Women’s Rights Center 
and three other research institutions to dissociate from Peking University. 
There is no official explanation on the closing of the organisation. It might be 
because the center receives foreign donation and has organized a large-scale 
public interest lawyers’ forum which, as perceived by the government, might 
have broad social impact and thus became politically sensitive.108 
4. Permitted Organisation: Chinese Juvenile Rights Protection Center 
and Zhicheng Migrant Workers’ Legal Aid and Research Center in 
Children’s Rights Advocacy and Migrant Workers’ Rights Protection 
The Chinese Juvenile Rights Protection Center (CJRPC) and Zhicheng 
Migrant Workers’ Legal Aid Center (Zhicheng Center) were both established 
by a prominent Chinese public interest lawyer, Tong Lihua. He is also a 
government official who chairs the All-China Lawyers’ Association Juvenile 
Protection Committee. 
The CJRPC was established in 1999 and was targeting at providing legal aid 
and consultative services to juvenile victims or delinquencies. To date, it has 
represented juveniles in more than 100 civil and criminal cases and provided 
thousands of consultative service concerning children’s rights protection 
through hotline or face-to-face interviews. The Center also advised the 	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  See,	  the	  website	  of	  Peking	  University	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  Law	  Studies	  and	  Legal	  Service,	  available	  at:	  http://www.woman-­‐legalaid.org.cn/index.asp	  (last	  visited:	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  Ibid	  
108	  See,	  for	  example,	  Yuan	  Yulai,	  Peking	  University	  Center	  on	  Women’s	  Law	  Studies	  and	  Legal	  Services	  was	  Ordered	  to	  Disaffiliate	  with	  Peking	  University,	  available	  at:	  http://www.civillaw.com.cn/article/default.asp?id=48593	  (last	  visited:	  Aug	  29,	  2011)	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revision of People’s Republic of China Juvenile Rights Protection Law and 
Beijing Juvenile Rights Protection Act as well as the Draft of Homeless 
Juvenile Rights Protection Act in 2009. Based on the special position of Tong 
Lihua in the ACLA, the Center can also cooperate with and mobilize the 
resources of thirty provisional juvenile protection committees which are 
affiliated to each provincial lawyers’ association.109 
The Zhicheng Migrant Workers’ Legal Aid and Research Center (Zhicheng) 
was set up in 2005 and was the first migrant worker legal aid center in China. 
Until September 2009, Zhicheng had accepted more than 23000 inquiries 
concerning migrant workers’ rights and represented clients in more than 4000 
litigation, mediation or arbitration cases with the total value of more than 
RMB 47,000,000. Most of these cases concern unpaid wages, workplace 
injury, etc. In 2007, Tong Lihua was chosen to lead a joint program of 
“Enhancing Legal Aid Service for Migrant Workers in China” which was 
supported by the UNDP, the All China Lawyers’ Association and the China 
International Center of Economic and Technical Exchange. The program 
provided in total US$ 0.5 million to establish a nationwide network of lawyers 
specialized in providing legal aid services to migrant workers.110 
Both juvenile protection and protecting migrant workers’ rights are 
encouraged by the government. 111 This is particularly so for the protection of 
migrant workers’ rights since the delayed salaries for migrant workers, for 
instance, have become serious social problems which may cause vast social 
unrest. According to some statistics, China’s 120 million migrant workers 
have been owed billions in delayed salaries.112 
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  See,	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  Chinese	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  Rights	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  http://www.chinachild.org/zhi/3fyzx/index.asp	  (last	  visited:	  Aug	  28,	  2011)	  
110	  The	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  of	  the	  program	  is	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  at:	  http://www.undp.org.cn/projects/44355.pdf	  (last	  visited:	  Aug	  28,	  2011)	  
111	  For example, juvenile’s rights protection was advocated by the All-China 
Lawyers’ Association in 2004. See,	  the	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  on	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  Lawyers	  to	  Participate	  in	  Juvenile	  Rights	  Protection	  Works	  issued	  by	  All-­‐China	  Lawyers’	  Association	  in	  March	  2004,	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  http://www.chinachild.org/zhi/1qglx/show.asp?id=1081	  (last	  visited:	  July	  20,	  2010)	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  See,	  Lawyers’	  Network	  Launched	  to	  Enhance	  Free	  Legal	  Aid	  Service	  for	  Migrant	  Workers,	  available	  at:	  http://www.undp.org.cn/modules.php?op=modload&name=News&file=article&
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In response to these problems, the government issued a series of official 
documents emphasizing the importance of raising migrant workers’ welfare 
and to protect their rights in order to maintain social stability.113In addition, 
government agencies such as the Legal Aid Center within the Ministry of 
Justice and the official legal aid fund are also responsible to deliver or finance 
similar services. The strong support by the government may help to explain 
the success of Tong Lihua in both juvenile protection and migrant workers’ 
rights advocacy.   
5. Permitted Organisation: Beijing Aizhixing Institute 
Beijing Aizhixing Institute was established in 1994 and is devoted to 
protecting the rights of AIDS/HIV patients, preventing and raising public 
awareness of AIDS/HIV and protecting the rights of homosexual people. It 
mainly conducted research on AIDS/HIV and homosexual people in China, 
organized public education or publicity activities, advocated for the de-
illization of homosexual people and anti-discrimination on AIDS/HIV patients 
as well as homosexual persons. It also provides legal consultant service and 
filed several administrative litigations against different government or Party 
agencies including the State Council, the Ministry of Health and the CCP 
Propaganda Department, etc, for not responding to Ai Zhixing’s letter petition, 
114 though most of these cases were refused to be accepted by the court on the 
basis of unacceptable subject matter.115 
The condition of HIV/AIDS is deteriorating in China and since exposing such 
condition to the international community may hurt China’s international image, 	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  visited:	  July	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113	  See,	  for	  example,	  Some	  Opinions	  on	  Solving	  Problems	  for	  Migrant	  Workers,	  issued	  by	  the	  State	  Council	  in	  2006,	  available	  at:	  http://www.molss.gov.cn/gb/ywzn/2007-­‐01/10/content_158176.htm	  (last	  visited:	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  20,	  2010)	  
114	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  website	  of	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  Zhixing,	  available	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  http://www.aizhi.org/	  (last	  visited:	  Aug	  29,	  2011)	  
115	  See,	  for	  example,	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  response	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  People’s	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some of HIV/AIDS advocacy or reporting activities may be restricted by the 
government. For example, the HIV/AIDS activist Gao Yaojie was constantly 
harassed by the government for exposing the HIV/AIDS condition in Henan 
province and illegal blood selling by local peasants. 
However, in the meantime, civil society organisations are also actively 
engaged in tackling the HIV/AIDS problem. For example, the Bill & Melinda 
Gates Foundation has been cooperated with Chinese partners and supported 
HIV/AIDS prevention efforts in China since 2007.116 The public perception of 
homosexual people is also gradually shifting, which provides an amicable 
environment for homosexual rights advocacy organisations. In the early 1990s, 
homosexual people might be arrested and public activities for raising 
awareness of homosexuality might be interrupted by the police. Homosexual 
relationship used to be deemed as illegal before 1996. Some people were 
imprisoned for the crime of indecent assault. However, in 1997, the amended 
Criminal Law erased this crime and homosexuality is no longer held as illegal. 
6. Encouraged Activities: Grassroots Environmental Protection Groups 
Environmental protection is one of the NGO activities which are strongly 
supported by the government and this is also a most vibrant areas that NGOs 
are currently working in.  
The first Chinese environmental NGO, The Friend of Nature, was established 
in 1994, after China’s bid for the 27th Olympic Games in 1993. It was mainly 
a response to the question previously asked by officials from the International 
Olympic Committee as to whether there was any environmental NGO in 
China.117 
Until October 2008, it is said that China has 508 grassroots environmental 
NGOs in total.118  These organisations have conducted a broad range of 	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  http://www.gatesfoundation.org/global-­‐health/Pages/hiv-­‐prevention-­‐china.aspx	  (last	  visited:	  Aug	  29,	  2011)	  
117	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  China’s	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  available	  at:	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activities including protecting the endangered species (such as the Tibetan 
antelopes), energy conservation, environment monitor, bird watch, protecting 
grassland, raised the public awareness on environmental protection, tree-
planting, etc. In 2004, up to thirty environmental NGOs jointly initiated a 
campaign to persuade hotels and other large public buildings to keep their 
thermostats at 26 degrees Celsius in order to save energy.119 The state-founded 
environmental agency, SEPA, cooperates closely with grassroots NGOs and 
relies on them to provide it with information on environmental problems in 
local areas.120 
Recently, some local courts permitted third party standing for government-
organized All-China Environmental Federation to file environmental public 
interest lawsuit. This is the first time for social organisations to officially gain 
third party standing in public interest litigations.  
7. NGOs’ Contribution to Corporate Social Responsibility in China 
NGOs are increasingly promoting corporate social responsibility and 
responsible business in China. They seek to represent the society to hold the 
companies accountable on values other than profit seeking, such as 
environment protection, labor’s rights, equal employment, safe workplace, etc. 
The Chinese government, especially on the local level, may not have sufficient 
supervision on domestic and multinational corporations. They may collude 
with companies in order to gain profits and to increase the local GDP. Under 
this background, civil participation to hold companies committed to social 
responsibility is particularly necessary and valuable. 
Domestic NGOs have begun to monitor and question the accountability of 
corporations in recent years. In 2010, the Nature of Friend and 11 other 
domestic environment protection NGOs jointly submitted a petition to the 
Environment Protection Bureau (EPB), urging the EPB to re-examine the 
environment compliance of Huadian International Electric Joint Stock 
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  (last	  visited:	  Aug	  29,	  2011)	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  Christopher	  Allen,	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  available	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Company and Datang International Electric Generation Co., Ltd during their 
application of initial public offering.121 
Other examples include, for instance, the All-China Trade Union has urged 
multinational companies such as the Walmart to establish trade union in 
China.122 The Peking University Women’s Legal Aid and Research Center 
assisted women victims to sue against companies for workplace sexual 
harassment, social welfare disputes, and forced earlier retirement for women 
worker. 123  The Yirenping center also represented clients to sue private 
companies, such as Nokia, for a variety of anti-discrimination cases.124 
B. Foreign NGOs in Democracy, Human Rights and Rule of Law 
Promotion and the Problem of Legitimacy 
1. Examples of Foreign NGOs in China 
a. American Bar Association Rule of Law Initiative 
American Bar Association (ABA) Rule of Law Initiative launched its China 
program in 1998, one year after the Clinton-Jiang summit in 1997 which 
paved the way for a series of government-to-government legal reform 
programs between the two countries.125 ABA started its work from less 
sensitive areas such as environmental protection and women’s rights 
advocacy. The first program of ABA in China was a mock trial on domestic 
violence litigation which compared how the court may settle such dispute in 
America, German and China. In 2002, ABA set up environmental protection 	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  Huadian,	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  http://www.chinadevelopmentbrief.org.cn/newsview.php?id=2317	  (last	  visited:	  August	  28,	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  All-­‐China	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  available	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  (last	  visited:	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  Peking	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  Service,	  available	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  at:	  http://www.yirenping.org/	  (last	  visited:	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  The	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  2003,	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  William	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projects and established connection with Chinese environmental protection 
bureaus and civil organisations, such as the State Environmental Protection 
Administration (SEPA), Friend of Nature, etc. It provided environmental 
governance trainings for a diversified background of participants including 
government officials, lawyers, academics, NGO practitioners and industry 
representatives.126 
Later, ABA gradually expanded its projects to cover criminal law reform, 
legal aid, legal profession reform, children’s rights, legal journalists training, 
indigenous people’s rights, as well as the development of civil society and 
legislation on NGOs. Most of its activities are focusing on educational 
training, supporting domestic partners and organizing international 
conferences, etc.127 
b. International Bridge to Justice 
International Bridge to Justice (IBJ) is a Geneva-based nongovernmental 
organisation especially focusing on promoting criminal justice. It started 
working in China since 2001 in partnership with China National Legal Aid 
Center. As well, IBJ takes an educational approach and seeks to impact 
criminal law practitioners, such as the police, public procurators and judges, 
through training programs. It also conducts public awareness raising 
campaigns and sets up legal clinics to train university students on criminal 
defense and advocacy.  
Compared to women’s rights or environmental protection, criminal justice is 
more sensitive and more likely to be affected by political factors. For instance, 	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  of	  these	  trainings	  was	  the	  improved	  legislation	  of	  the	  Public	  Participation	  Law	  in	  Shenyang	  which	  was	  drafted	  by	  the	  Shenyang	  Environmental	  Protection	  Bureau	  with	  the	  support	  by	  ABA.	  However,	  some	  author	  also	  questioned	  whether	  the	  improvement	  of	  the	  legislation	  was	  mainly	  the	  result	  of	  ABA’s	  trainings.	  For	  instance,	  Joyce	  Arwen	  and	  Winfrey	  Tracye	  pointed	  out	  that	  the	  major	  improvement	  of	  the	  Shenyang	  legislation,	  the	  increased	  public	  participation	  in	  environmental	  protection	  matters,	  had	  already	  existed	  in	  China	  prior	  to	  foreign	  assistance.	  	  See:	  Joyce	  Arwen	  and	  Winfrey	  Tracye,	  Taming	  the	  Red	  Dragon:	  A	  Realistic	  Assessment	  of	  the	  ABA’s	  Legal	  Reform	  Efforts	  in	  China,	  Summer	  2004,	  Vol.	  17,	  
Georgetown	  Journal	  of	  Legal	  Ethics,	  pp887-­‐902	  
127	  See,	  the	  website	  of	  ABA	  Rule	  of	  Law	  Initiative	  China	  Program,	  available	  at:	  http://apps.americanbar.org/rol/asia/china.html	  (last	  visited:	  Aug	  29,	  2011)	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during the politically sensitive period, such as after serious social unrest, the 
government may emphasize on arresting criminals and maintaining public 
safety instead of protecting the rights of the suspects. Consequently, IBJ’s 
program of protecting the rights of the suspects might temporarily be banned 
by the government since it is contradictory to the overall policy objective.128 
c. Ford Foundation 
Ford Foundation has a long history of working in China and was one of the 
earliest foreign NGOs allowed to re-enter China after China’s re-opening to 
the outside world in 1978. In 2004, it registered with the Ministry of Civil 
Affairs pursuant to the Regulation on Foundations. 
Currently Ford Foundation is supporting nine categories of programs in China 
including civil society, economics and development finance, educational 
reform and cultural diversity, environment and development, gender, 
governance and public policy, international governance, law and rights, as 
well as sexuality and reproductive health.129It is also one of the major 
supporters of human rights and legal reform projects in China. For example, it 
provided grants to Beijing Child Legal Aid and Research Center, Beijing 
Qianqian Law Firm (former “Peking University Women’s Law Studies and 
Legal Services Center”), PILnet: The Global Network for Public interest Law, 
etc.130 
d. International Republican Institute and Carter Center: Village 
Committee Election Monitoring 
Village committee election (VCE) in rural areas was introduced as a method 
to promote democracy since the 1990s. Meanwhile, in order to present the 
international community China’s efforts to promote democracy, several high-
profile election-focused foreign NGOs were permitted by Chinese government 
to observe VCE in China.  
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  An	  interview	  with	  an	  officer	  at	  Chinese	  National	  Legal	  Aid	  Center	  
129	  See:	  program	  introduction	  of	  the	  Ford	  Foundation,	  available	  at:	  http://www.fordfound.org/regions/china/fields	  (last	  visited:	  June	  15,	  2009)	  
130	  The	  grant	  list	  of	  Ford	  Foundation,	  available	  at:	  http://www.fordfoundation.org/grants/search	  (last	  visited:	  Sep	  4,	  2011)	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International Republican Institute (IRI) was the first foreign organisation that 
was allowed to observe VCE in China. In 1994, the Ministry of Civil Affairs 
invited IRI to come to China to observe village committee election. Since 
then, it has observed nearly 60 elections in provinces across the country. 
Another US-based organisation, the Carter Center was also permitted to watch 
village committee election in selected spots since 1996. Carter Center 
cooperated closely with the Ministry of Civil Affairs, organized a series of 
election training for local officials and helped MoCA to develop a village 
election data collection system in order to better monitor and evaluate the 
village election process.  
The success of foreign NGOs’ ability to monitor village committee election is 
mainly attributed to government’s support or even invitation. Although 
foreign observation cannot fundamentally guarantee a fair and transparent 
election, it may still help to retreat domestic opponents of villagers’ committee 
election131 
e. Natural Resources Defense Council 
The Natural Resources Defense Council (NRDC) began to work in China in 
early 1990s. It is one of a few organisations which devote to promoting 
environmental justice and rule of law in China. NRDC is currently 
cooperating with Chinese central and local governments, enterprises, and civil 
society to promote energy-saving technologies and to reduce environmental 
pollution during the manufacturing and producing process. A particular 
feature of NRDC is that it cooperates closely with domestic or foreign 
enterprises in China which may have serious pollution problems. NRDC 
provides practical technological advice to these companies in regard to how to 
prevent environmental pollution, save energy or natural resources. 
It also provided suggestion during the drafting of the Air Pollution Prevention 
Law, organized trainings for judges and environment lawyers, and established 
the Environmental Law Public Study Website. In 2009, it cooperated with the 
IPE developing PITI index to monitor the pollution condition in more than 
100 cities across the country. 
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  Becky	  Shelley,	  Democratic	  Development	  in	  East	  Asia,	  New	  York:	  Routledge,	  March	  2005,	  p131	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f. Rural Development Institute 
Rural Development Institute (RDI) is especially focusing on researching and 
advocating land rights for peasants in rural China. It has conducted a variety 
of research projects on mapping out the land rights condition in China, such as 
the ownership of forest land and carbons, women’s land rights in rural areas, 
etc. It has successfully influenced the legislature and added inputs into several 
land rights related laws. From 1998 to 2007, it has made four chief 
recommendations to the central legislature concerning land rights issues. For 
instance, in 1998, its suggestion to give farming families long-term land rights 
was adopted by drafters and the 30-year rights for farmers had been 
incorporated in the Land Management Law. In 2001, RDI’s recommendation 
on restricting corporate farming and prohibiting compulsory transfer was 
written in No. 18 Document of the Central Committee of the Central Planning 
Commission. In 2002, the advice given by RDI to restrict readjustments of 
farmers’ land was adopted by Rural Land Contracting Law. In 2007, per 
RDI’s suggestion, China legally defined farmers’ land rights as property rights 
and legalized extensions of farmers’ current 30-year land rights contracts.132 
RDI has worked closely with a number of land rights related government 
agencies and university research centers. For instance, it cooperates with and 
serves as an advisor to the Central Leading Group on Rural Affairs, the 
Ministry of Agriculture, the Ministry of Land Resources, the Development 
Research Center of State Council, the National People’s Congress; as well as 
public universities such as Renmin University and China Agricultural 
University. 
2. Contribution of Foreign NGOs in Democracy, Human Rights, and Rule 
of Law Promotion 
Foreign NGOs play an important role in the Chinese NGO community, 
particularly the democracy, human rights and rule of law promotion works. 
Firstly, due to Chinese citizen’s lack of tradition and awareness to support 
civil rights organisations as well as prohibition for non-public fundraising 
foundations to solicit public donation, foreign organisations are currently 
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  See,	  a	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  introduction	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providing the largest amount of financial and technical support to domestic 
civil rights organisations.  
Secondly, foreign NGOs introduced fresh ideas and new advocacy models into 
the Chinese legal community, improved the communication and mutual 
understanding between the international community and Chinese domestic 
civil society actors. They seek to influence a wider range of Chinese legal 
practitioners through organizing international conferences, trainings and 
workshops, the audiences and participants of which are often Chinese judges, 
lawyers, public prosecutorates, government officials, scholars or NGO 
practitioners. 
Finally, as shown by the examples of NRDC and RDI, foreign NGOs may also 
have input in the Chinese legislation and public policy making process, 
provided that what they are focusing on meets the current need of the 
government and does not impose threat to the government authority.  
3. Contested Legitimacy of Foreign NGOs 
a. Hybrid Motivations of Foreign NGOs  
Some foreign NGOs may truly be driven by altruistic motivation, but foreign 
assistance could also be used in achieving strategic political or economic 
purpose. While some transnational activities could genuinely “break the 
political boundary” of the states, such as medical assistance, some are not 
possible to be genuinely “without boundary”. International human rights 
advocacy, transnational environmental advocacy or international trade protests, 
for instance, may not be completely free from business or political factors. 
Many organisations are funded by multinational corporations or foreign 
governments and have close ties with the bureaucratic system. In the business 
field, commercial associations may advocate for business rule of law or lobby 
a domestic government to implement favorable policies for foreign enterprises. 
They are mainly aiming at paving the way for foreign investment. In legal and 
political field, some organisations receive grants from government foreign 
assistance agencies and spontaneously bear political, diplomatic or ideological 
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missions such as increasing the political influence of the donating country or 
deploying foreign policy strategies.133  
It is not illegal to have underlying political or hybrid motivations, but the 
moral legitimacy of foreign assistance will be undermined since it is not (or 
not only) for realizing something altruistically “good”, but is (or is also) self-
interested. It is especially problematic when their activities may cause 
potential social unrest, harm the state interest of the recipient country or erode 
the state sovereignty. 
b. Respecting State Sovereignty and the Abusive Use of State Sovereignty	  
The fast development of transnational non-state network and widespread of 
foreign NGOs in a domestic country has significantly blurred the boundary 
among states and brought many domestic affairs under the international 
spotlight. It challenges the traditional concept of state sovereignty which 
requires governments or international organisations free from intervening in 
essential legal, political and social affairs of a domestic country. In addition, 
since currently there is hardly any regulation on international non-state actors, 
the activity of foreign NGOs may be improper to or violate the domestic 
sovereignty. 
So far, foreign actors, both governmental and non-governmental, can only 
legitimately intervene in a domestic country’s social and political affairs based 
on the exception of humanitarian intervention under extreme conditions when 
the domestic government has gross violation to fundamental human rights 
such as genocide or failing to protect its people from killings or other grave 
harms.134  
In addition to humanitarian assistance in conflict situations, it is controversial 
whether states or non-state actors owe a duty to intervene in peaceful countries 
which, however, have human rights violations. As argued by Rawls, states do 
not owe a duty of humanitarian intervention to the citizens of “decent states, 	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Politics:	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  Foreign	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namely, to people whose governments guarantee basic human rights, but fail 
to protect the rights of civil equality, democratic governance, free speech, free 
association, and the alike.” 135  However, perhaps an equally important 
question is, instead of whether they have a duty, do they have a right to do so? 
Such right might be justified by the preventive intervention which is employed 
to prevent conflicts before they actually erupt. Article 55 of the UN Charter, 
by expanding the concept of peace and security, justifies a broader range of 
preventive actions which could be intervention to a domestic country’s 
economic, political or social affairs. 136  It recognizes solutions to international 
economic, social, health and related problems; international, cultural and 
educational cooperation and universal respect for human rights as all essential 
for “the creation of conditions of stability and well-being which are necessary 
for peaceful and friendly relations among nations.” Conflict prevention could 
include, for instance, foreign assistance to reduce poverty, political repression 
or balance the uneven distributed resources.137 It could take the form of 
promoting democracy, human rights, rule of law, good governance, or 
assisting in development issues. Compared to humanitarian assistance which 
often uses military force to tackle the existing conflicts, preventive methods 
are peaceful and are often carried out by non-state actors. 
However, despite the benefit or necessity of preventing conflicts in potential 
crisis zones, preventive method is also problematic since there is a lack of 
precise limitation on the circumstance in which proactive actions can be 
legitimately applied and the preventive action is also defined so broadly which 
might be abusively used. Should there be some basic justification for proactive 
actions, such as it can only be taken when there is some foreseeable conflict? 
Is there any limitation on the form of preventative actions? Can preventive 
intervention override sovereignty, and if yes, under what circumstances? 
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  Cambridge:	  Cambridge	  University	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While respecting state sovereignty is a basic principle in the international law, 
states may also abusively use the claim to defend for whatever kind of 
domestic practice and to refute any foreign criticism or legitimate foreign 
activities. 
Intruding state sovereignty should reach an extent that has substantially 
intervened to the domestic affairs. Internal affairs could include the choices of 
political, economic, social and cultural systems and the formulation of foreign 
policy. The scope of choices in these matters further depends on developments 
in international law and international relations.138 
A substantial intervention should materially affect the state’s ability to 
independently determine the above-mentioned affairs. As a foreign policy 
strategy probably as well as a historical memory of the foreign humiliation on 
China during the imperial era, the Chinese government strongly emphasizes 
the protection of state sovereignty and also places sovereignty over human 
rights when the two may conflict with each other since, in the official attitude, 
sovereignty is the precondition for the realization of human rights. However, 
in previous practice, the Chinese government could label anything conducted 
by a foreign party as violating state sovereignty as long as it is considered as 
unfavorable. For instance, the government accuses foreign human rights 
reports or criticisms as harming state sovereignty without showing any reason 
or proof how the comment could substantially hamper the government’s 
capacity to make political, economic, cultural or social decisions as required 
by the standard of determining violation to the state sovereignty. 
c. Domestic Attitude towards Foreign Activities 
Foreign NGOs may also face domestic resistance in certain events. The 
resistance may come from different cultural values, preference on different 
interests, mutual mistrust, the domestic political propaganda, or the hybrid 
motivation of foreign activities.  
Take China for example. While most foreign human rights activities are not 
opposed by domestic people, some issues could be very controversial between 
foreign NGOs and the majority of Chinese people. The right of self-
determination is a typical example. In 2008, the international campaign 	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against Beijing Olympic Games and advocacy to free Tibet or Xinjiang have 
been strongly opposed by Chinese people. While the majority of Chinese 
citizens do support respecting minority rights and develop minority regions, 
splitting the country is not tolerable even by the ordinary people. The 
opposition under such circumstance might further be fueled by the belief that 
foreign organisations are conspicuous and driven by self-interest purpose such 
as using political excuse or human rights to weaken China’s power and 
impede the country’s economic development. 
To simply term it as nationalism might miss the nature of the opposition. The 
opposition is expressing the Chinese people’s willingness to maintain state 
integrity and to host a successful Olympic Games rather than an irrational 
claim of national identity and resistance to the general “West”. The 
effectiveness of foreign activity would be seriously deteriorated if it 
encounters strong domestic resistance.  
C. National Interest, Stability Versus Democracy, Freedom and Human 
Rights 
The Chinese government often uses national interest and social stability to 
justify the suppression of subversive activities or human rights organisations. 
Keeping social stability is, as claimed by the government, a necessary 
precondition to develop economy, and economic development is the first 
priority of the Chinese government and the nation as a whole.  
While protecting state interest and maintaining social stability are both 
necessary and reasonable concern, and some “suppressions”, such as opposing 
ethnic independence or suppressing activities which do impose an immediate 
threat to the government, could serve for this purpose, most of other 
crackdowns on human rights activities are lack of a good reason to apply this 
principle. For instance, many human rights activists or organisations are 
suppressed mainly because they speak the truth or represent the disadvantaged 
group, which, however, is meant by the government to hide or not intervened 
by the civil participants. However, it is difficult to see how corruption, waste 
of public expenditure, collusion between private and public agencies, or other 
misbehaviors which are often the subject of human rights criticisms benefit the 
development of the nation.  
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Cracking down human rights activities can help the government to reinforce 
its control over the society, but it will not help to solve social problems, 
which, in turn, may rather harm the social interest in the long term.  
II. NGOs’ Involvement in Law-Making Process, Legal Aid and Public 
Interest Litigation  
A. NGOs’ Role in Shaping Legislation and Public Policy 
NGOs may influence the legislation and public policy making process by 
lobbying the legislature, campaigning against certain legislations or pubic 
policies etc. NGOs participation in the legislative process can help to let 
grassroots opinion be heard by the legislature, let the legislature discover new 
social problems and take into account different social interests. In addition, 
since NGOs are usually devoted to certain specific issues, their accumulated 
experience and expertise may also enable them to act in a more professional 
and effective manner. 
As an alliance of people or entities who have the same or similar interests, 
NGOs may also negotiate with the legislature or government authority on 
behalf of their constituencies. This is not necessarily representing the socially 
disadvantaged people. For example, as pointed out by Kennedy Scott, 
legislative lobby by industrial and commercial associations has already 
emerged in China. 139 However, since this kind of activity is generally less 
relevant to democracy, human rights and rule of law promotion, in this thesis, 
I am not going to discuss it in full length. 
Compared to Western countries, such as the United States,140 the role of civil 
society in policy making process is still marginal in China. Legislation and 
policy making is highly centralized in China and is largely closed to the 
public. Lobbying the legislature or other forms of participation during the law 
and policy making process are almost not feasible. On the post-legislation 
stage, there is no formal judicial review procedure in China. The law explicitly 
prohibits citizens from initiating litigation against administrative regulations 	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  Institutionalized	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  available	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or rules and there is no clear law as to whether the general public can 
challenge “legislations” through judicial means. Currently there are three ways 
for the public to question the legitimacy of administrative regulations or 
legislations, namely, public hearing, submitting legislative suggestions, 
lobbying the legislature and public campaign.  
1. Public Hearing  
Public hearing was first adopted by the Shenzhen government in 1993. When 
the government proposed to determine the price for goods and services that 
are closely related to people’s daily life, citizens and experts from Shenzhen 
were invited to attend the price-setting meeting to give their own opinion.141 
Afterwards, several other provinces also began to include the public hearing 
procedure into the local price laws as well as other legislations. For instance, 
in 1999, the Standing Committee of the Guangdong People’s Congress held a 
public hearing meeting on the drafting of “Guangdong Construction Projects 
Bidding and Tendering Management Act”.142 In the same year, the Shenzhen 
government promulgated the regulation on “Shenzhen People’s Congress 
Planning and Budget Committee Public Hearing System”.143 Other local 
regulations include the Regulation on the Preservation of Well-Known 
Historical and Cultural Cities and Towns in Jiangsu Province 144  and 
Regulation on Administration of Planning and Construction of Large-Scale 
Business Distribution in Dalian, Wuhan, Shiyan, Shanghai, Qingdao, Zhuhai, 
etc.145 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
141	  Milestones	  of	  Public	  Hearing	  in	  Price-­‐Setting	  in	  China,	  available	  at:	  http://www.people.com.cn/GB/guandian/28296/1979219.html	  (last	  visited:	  Aug	  5,	  2010)	  
142	  Ten	  Important	  Events	  in	  the	  Building	  of	  Rule	  of	  Law	  in	  Guangdong	  during	  Recent	  Thirty	  Years,	  available	  at:	  http://30.people.com.cn/GB/8460595.html	  (last	  visited:	  Aug	  5,	  2010)	  
143	  Shenzhen	  Held	  Public	  Hearing	  Meeting,	  available	  at:	  http://news.sina.com.cn/c/152169.html	  (last	  visited:	  Aug	  5,	  2010)	  
144	  Regulation	  on	  Preservation	  of	  Well-­‐Known	  Historical	  and	  Cultural	  Cities	  and	  Towns	  in	  Jiangsu	  Province,	  available	  at:	  http://www.pkulaw.cn/fulltext_form.aspx?db=lar&gid=16808151	  (last	  visited:	  Aug	  5,	  2010)	  
145	  Some	  Facts	  and	  Problems	  of	  Public	  Hearing	  in	  Administrative	  Decision	  Making	  Process	  in	  China,	  available	  at:	  http://hangzhoufz.gov.cn/fzb/xsyd/llyd014.htm	  (last	  visited:	  Jan	  10,	  2010)	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In 1998, the public hearing system was first adopted by the state legislature. 
The Standing Committee of the NPC incorporated public hearing into the 
Price Law of the People’s Republic of China. It extended the scope of public 
hearing to the procedures of determining government-guided price, 
government-set price of public utilities, price of nonprofit services and of 
commodities under natural monopoly.  
In 2000, the PRC Legislation Law further recognized public hearing as a way 
to reflect the will of the people, enhance socialist democracy and guarantee 
people’s participation in legislative activities.146 Article 34 of the Legislation 
Law requires the Law Commission of the NPC, relevant Special Committees 
of the NPC and the working office of the NPC Standing Committee to widely 
listen to public opinions while drafting legislations. Opinion can be collected 
through organizing seminars, argumentations or public hearing. Article 58 of 
the Legislation Law also requires the State Council to collect public opinion 
from relevant institutions, social organisations and citizens while drafting 
administrative regulations. 
In 2001, in order to standardize the rulemaking process, the State Council 
enacted the Regulations on Procedures for the Formulation of Administrative 
Regulations which specified the detailed procedure for conducting public 
hearing. According to the Regulation, the State Council should conduct public 
hearings on administrative regulations drafted by itself and by lower level 
government which affect direct interest of citizens or other social entities. 
To date, public hearing has most frequently been invoked for setting price, 
urban rehabilitation,147 construction and planning148 and deciding the starting 
point of individual income tax. 149 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
146	  Article	  5	  of	  the	  PRC	  Legislation	  Law	  147	  Due	   to	   the	   increasing	   public	   dissatisfaction	   and	   disputes	   over	   the	   decision	  and	  compensation	  for	  rehabilitation,	  the	  Ministry	  of	  Construction	  (MoC)	  issued	  a	  regulation	   on	   Administrative	   Adjudication	   on	   Urban	   Rehabilitation	   in	   2003	  which	   requires	   the	   government	   to	   conduct	   public	   hearing	   before	   compulsory	  rehabilitation.	  Following	  MoC,	  local	  governments	  also	  promulgated	  specific	  laws	  and	  some	  of	  them,	  such	  as	  Quanzhou,	  Beijing,	  Nanchang,	  Guangzhou,	  Hangzhou,	  Changsha,	   have	   conducted	   hearings	   on	   urban	   rehabilitation.	   See,	   for	   example,	  Changshan	   Conducted	   Public	   Hearing	   on	   Urban	   Rehabilitation,	   available	   at:	  http://news.163.com/08/0618/05/4EMQ5EAR00011229.html	   (last	   visited:	  Aug	  6,	  2011)	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The introduction of public hearing is a step forward towards a more 
democratic and transparent policy forming process. The public may question 
the legitimacy of a government policy on public hearing meeting and thus 
hold the government more accountable. However, there are shortcomings of 
China’s public hearing system. For example, the representatives participating 
in the public hearing may not be selected through proper process and they may 
not genuinely represent the people intended. Some representatives may even 
be selected by the government.150 
A notable example of social organisation’s participation in public hearing is 
the discussion of the Yuanmingyuan Anti-leaking Project in 2005. The 
government proposed to cover the lake beds of Kunming Lake with 
impermeable covers in order to conserve water. However, since it would cause 
devastating impact on animals or plants in and surrounding the lake, the 
project had been opposed by local people especially the environmentalists. 
Several environmental protection groups, including the Friend of Nature, 
Hand-in-hand Earth Village and the Alxa Society of Entrepreneurs and 
Ecology, attended the public hearing and warned the government of the 
possible negative environmental impact of the project.151  
2. Legislative Lobby 
An organized legislative lobby is a new phenomenon in China. Currently it is 
mainly employed by industrial and business associations or commercial lobby 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
148	  See,	  for	  example,	  Beijing	  Will	  Expand	  Public	  Hearing	  on	  Construction	  and	  Planning	  to	  Cover	  More	  Districts,	  available	  at:	  http://house.ifeng.com/rollnews/detail_2010_10/30/2946528_0.shtml	  (last	  visited:	  Aug	  6,	  2011)	  
149	  See,	  for	  example,	  Public	  Hearing	  on	  Determining	  the	  Starting	  Point	  of	  Individual	  Income	  Tax,	  available	  at:	  http://npc.people.com.cn/GB/28320/52885/index.html	  (last	  visited:	  Aug	  6,	  2011)	  
150	  Fakeness	  in	  Public	  Hearing	  Process	  Calls	  for	  Accountability	  Mechanism,	  available	  at:	  http://news.xinhuanet.com/local/2009-­‐12/24/content_12695965.htm	  (last	  visited:	  Aug	  6,	  2011)	  
151	  See,	  Public	  Hearing	  on	  Yuanmingyuan	  Anti-­‐Leaking	  Project,	  available	  at:	  http://culture.people.com.cn/GB/22226/46739/index.html	  (last	  visited:	  Aug	  6,	  2011)	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companies which seek to influence the legislature into passing favorable 
legislations for domestic or multinational corporations.152  
Although for now, there is no law protecting social organisations’ rights to 
participate in legislative lobby, some public interest organisations have 
occasionally lobbied the government or the legislature for the making of 
certain policy arrangements. For example, the Chinese Association on 
Smoking and Health exerted significant impact on the development of tobacco 
control. The China Consumers’ Association lobbied the National People’s 
Congress for promulgating favorable clauses for the protection of consumers’ 
rights.  
3. Public Campaign  
NGOs in China usually do not conduct radical public campaign since it is 
confrontational and is not likely to be tolerated by the government. In 1996, 
several foreign Greenpeace volunteers started an anti-nuclear protest in 
Tian’anmen Square and they were soon deterred by the police and were 
deported from China.153 
Moderate campaign such as educational and publicity programs could be 
successful to some extent. For example, during 2003 and 2004, several 
environmental protection NGOs raised a series of anti-Dam construction 
movements, such as the campaign against the building of Nu River Dam in 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
152	  Supra	  note	  9	  However,	   since	   these	   groups	   represent	   the	   “private”	   interest	   and	   the	   lobbying	  activity	   is	   usually	   driven	   by	   economic	   interest,	   the	   public	   interest	   may	   be	  harmed	   rather	   than	  protected	   by	   these	   activities.	   The	   lobbying	   process	   is	   also	  largely	   opaque	   and	   may	   generate	   corruption.	   Therefore	   the	   emergence	   of	  commercial	  lobbying	  activities	  particularly	  rise	  the	  questions	  of	  how	  to	  prevent	  legislation	  bribe	  or	  to	  prevent	  the	  undue	  influence	  on	  the	  legislature	  by	  a	  single	  group.	  For	  an	  example	  of	  lobbying	  group	  bribes	  the	  legislature,	  see,	  the	  Guo	  Jingyi	  case	  related	  with	  regulation	  on	  foreign	  merger	  and	  acquisition,	  available	  at:	  http://news.ifeng.com/opinion/200809/0905_23_766101.shtml	  (last	  visited:	  May	  22,	  2010)	  
153	  China's	  Nuclear	  Blast	  Draws	  Protest	  -­‐-­‐	  Underground	  Test	  Is	  Second	  In	  Three	  Months,	  available	  at:	  http://community.seattletimes.nwsource.com/archive/?date=19950817&slug=2136851	  (last	  visited:	  Aug	  6,	  2011)	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Yunnan. 154 The protest started from several Southeast Asian countries 
including Thailand, Vietnam, etc, since the agricultural irrigation in these 
countries was seriously affected by the construction of the Dam. Chinese 
environmental protection NGOs later joined the campaign defending for 
biodiversity and the protection of natural resources surrounding the Nu River 
area. For instance, the GreenSOS organized signature campaign and used 
media to raise public awareness. On the third “China-US Environmental 
Protection Forum”, the GreenSOS proposed the Nu River Dam topic and 
brought the issue under discussion among all participated civil society 
organisations. Other NGOs, such as the Friend of Nature, also organized 
public forums to debate this issue among the general public.155 
The international network on anti-Nu River Dam composed of both foreign 
and Chinese domestic NGOs began to form in 2003, with the opening of the 
International Conference on Anti-Dam Movement held in Thailand. 
GreenSOS, Friend of Nature, Global Village of Beijing and other Chinese 
environmental groups attended the conference and lobbied other foreign 
NGOs into signing against the building of the Dam. Finally, Chinese NGOs 
submitted a document to UNESCO which was signed by representatives from 
more than 60 foreign NGOs. 156 Under both domestic and international 
pressure, in 2004, Primer Wen Jiabao ordered to stop the construction of the 
Nu River Dam. 
Although the ultimate cease of the construction of the Dam may not only be 
attributed to NGO pressure, their efforts have made the problem receive much 
wider public attention both domestically and internationally, facilitating the 
resolution of the ongoing issue. 
Submitting legislative proposals is a major way of questioning the legitimacy 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
154	  See,	  Kin-­‐man	  Chan	  and	  Yan	  Zhou,	  Political	  Opportunity	  and	  Anti-­‐dam	  Construction	  Movement	  in	  China,	  available	  at:	  http://www.istr.org/conferences/barcelona/WPVolume/Chan.Zhou.pdf	  (last	  visited:	  June	  25,	  2009)	  
155	  Ibid	  
156	  See:	  The	  Civil	  Power	  behind	  the	  Suspension	  of	  the	  Nu	  River	  Project,	  available	  at:	  http://finance.sina.com.cn/g/20040520/1615770147.shtml	  (last	  visited:	  June	  25,	  2009);	  see	  also:	  Adam	  Briggs,	  China’s	  Pollution	  Victims:	  Still	  Seeking	  a	  Dependable	  Remedy,	  Winter	  2006,	  Vol.	  18,	  Georgetown	  International	  
Environmental	  Law	  Review,	  pp305-­‐334	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of any legislation on the post-legislative stage for Chinese citizens or social 
organisations. Citizens could request the legislative authority or relevant 
government agency to review, revise or abolish the legislation or regulation 
which he believes to be a contradiction to the Constitution or higher level 
legislation. 
The basic legal ground for legislative petition is Article 90 of the Legislative 
Law. Pursuant to Article 90, social organisations or citizens can submit written 
suggestions to the Standing Committee of the National People’s Congress to 
examine administrative regulations, local decrees, autonomous decrees or 
separate decrees if they think it violates the Constitution or higher-level 
legislations. 157 In addition, Article 35 of the Act on the Procedure of 
Promulgating Administrative Rules stipulates that citizens or social 
organisations can submit suggestion to the State Council (or provincial 
government) to review the administrative rules made by lower level 
administrative departments or local governments if he believes the 
administrative rules are in violation to laws or administrative regulations.158 
In 2005, in response to the rigorous practice of legislative petition brought by 
individual citizens in the past years, the Standing Committee of the NPC 
revised the Recording and Review Procedure on Administrative Regulations, 
Local Decrees, Autonomous Decrees, Special Decrees and Special Economic 
Zone Decrees enacted in 2000 and passed a new Procedure for Recording and 
Review on Judicial Interpretations (together, Recording and Review 
Procedures). These two regulations subject administrative regulations, decrees 
and judicial interpretations to the scrutiny of the National People’s Congress 
(with the only exception of the legislations promulgated by the NPC itself). 
The NPC shall have the final authority to decide on the revision or 
abolishment of the problematic administrative regulations, decrees or judicial 
interpretations which may conflict with the Constitution or higher level 
legislation. 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
157	  Article	  90	  of	  the	  PRC	  Legislative	  Law,	  available	  at:	  http://news.xinhuanet.com/legal/2003-­‐01/21/content_699610.htm	  (last	  visited:	  Aug	  6,	  2011)	  
158	  Article	  35	  of	  the	  Act	  on	  the	  Procedure	  of	  Promulgating	  Administrative	  Rules,	  available	  at:	  http://www.law-­‐lib.com/law/law_view.asp?id=16618	  (last	  visited:	  Aug	  12,	  2011)	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Citizens or social organisations are entitled to voice suggestions to the 
Legislative Affairs Commission of the NPC requesting the NPC to review and 
revise the problematic regulations. The Legislative Affairs Commission shall 
conduct a preliminary research and review upon receiving such requests and if 
it considers the proposed regulation, decree or judicial interpretation should be 
revised, it shall submit the request to the Secretary-General of the NPC for 
approval and then transfer it to relevant Special Committees of the NPC for 
future review and revision.  
During the review and revision by the Special Committee, the committee shall 
firstly discuss the disputed regulations, decrees or judicial interpretations with 
the law-making body which issued these regulations, decrees or judicial 
interpretations. Afterwards, the Special Committee shall issue a revisory 
opinion and demand the law-making body to proceed to the relevant revisions. 
If it considers the regulation, decree, or judicial interpretation should be 
annulled, it could also inform the Standing Committee and let the Standing 
Committee abolish the respective regulation, decree or judicial interpretation. 
The regulation review procedure provides a quasi-Constitutional review 
opportunity despite that it does not delegate such power to the judicial branch 
but to the legislative institutions. The NPC has been placed as the final 
authority of all legislations, regulations or judicial interpretations. However, 
the problem is that since there is still no judicial review, there would be no 
channel to question the legitimacy of these most important legislations unless 
the NPC reviews and revises the basic legislations passed by itself. 
In practice, in 2003, triggered by the death of a university student who was 
wrongfully detained by the Guangzhou police, sent to a repatriation custody, 
and was tortured to death in the custody, Professor He Weifang, Xu Zhiyong 
and several other law professors and Ph.D students initiated the first 
legislative review in China. They requested the Standing Committee of the 
NPC to abolish the Measures on Custody and Repatriation issued by the State 
Council in 1982 and claimed that the regulation violated the Constitution since 
personal freedom and rights can only be restricted by laws rather than 
administrative regulations. The petition had drawn wide public discussion and 
finally led to the abolishment of the Measure by the State Council in June 
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2003. 159 
Social organisations actively seek to submit legislative suggestions especially 
on the laws related to their particular fields. For instance, from 2006 to 2009, 
the Oriental Public Interest Law Firm has submitted 13 legislative suggestions 
to the Standing Committee of NPC and the State Council pertaining to the 
abolishment of re-education through labor, the unequal fees charged for public 
schools and private schools in rural areas, dual-management system on social 
organisations, railway passengers’ mandatory personal accident insurance, 
industry management, etc. 160 
Another HIV/AIDS concentrated group, Beijing Yirenping Center, put 
forward 19 legislative suggestions to the State Council demanding a review on 
certain regulations that may discriminate the Hepatitis B carriers or HIV/AIDS 
patients. 161 
In December 2009, 24 public welfare foundations jointly required the State 
Council to examine the legitimacy of two administrative notices issued by the 
Ministry of Finance and the State Administration of Taxation in relation to the 
range of deductable revenue for nonprofit organisations. According to the 
petitioners, these two notices are contradictory to the Enterprise Income Tax 
Law and reduced the range of deductable revenue for nonprofit organisations 
as defined by the Enterprise Income Tax Law.162  
Compared with individuals, social organisations which are constantly studying 
and tracing the development of their specific field could be more dedicated 
and professional to give legislative suggestions on their respective focus. Their 
experience as a practitioner in a given field would enable them to better 
understand the issue and provide feasible suggestions. 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
159	  See, The Abolishment of Custody and Repatriation System,	  available at: 
http://news.sina.com.cn/c/2003-07-02/00081259648.shtml (last visited: Aug 7, 2011)	  
160	  See, the website of Oriental Public Interest Law Firm, available at: http://www.dfpilaw.org/	  (last	  visited:	  Oct	  15,	  2010)	  
161	  See, the website of Yirenping Center, available at:	  http://www.yirenping.org/index.asp	  (last	  visited:	  Aug	  7,	  2011)	  
162	  24 Public Welfare Foundations Submitted Legislative Suggestion Requiring to Re-
Examine the Regulation on Deductible Revenue for Nonprofit Organisations, available at: 
http://www.eeo.com.cn/industry/small_med_firms/2010/01/22/161340.shtml (last visited: 
Aug 10, 2011)	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Submitting legislative suggestion has been a relatively effective tool for the 
grassroots to push for legislative reform. It has led to a number of notable 
abolishment or revision of legislations or administrative regulations, such as 
the abandon of the Measures on Custody and Repatriation, deleting Article 25 
of Hebei Province Land Management Act, 163  etc. However, since the 
Recording and Review Procedures did not provide a time limit for NPC to 
respond to the applicant, and there is no remedy if the NPC does not respond, 
it is not rare that the applicants may not receive any response from the NPC.164 
B. Providing Legal Aid Service 
Sufficient legal aid service is one crucial factor to enhance the court’s 
accessibility for the economically or socially disadvantaged people and to 
improve judicial and social justice. Due to the unbalanced economic 
development and legal resource in China, many people, especially those from 
impoverished rural areas, usually cannot afford or even cannot find a qualified 
lawyer in their local places.  
The Chinese government considers providing legal aid as an instrument to 
reconcile social tension and to maintain a harmonious society. The current 
legal aid system is established and dominated by the government. In 1997, the 
Ministry of Justice (MoJ) set up the first National Legal Aid Center with the 
main function of directing and supervising legal aid work nationwide on 
behalf of MoJ.165 It also promulgated the first Regulation on Legal Aid in 
2003, according to which defendants hindered from entering the court because 
of economic difficulty or defendants in criminal cases who are blind, deaf, 
mute or minor or are likely to be sentenced to death penalty are entitled to 
compulsory legal aid service. 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
163	  Huang Jinrong, A Booming Legal Movement – Observation and Commentary on Public 
Interest Law Practice in China, available at: 
http://www.iolaw.org.cn/showArticle.asp?id=1891 (last visited: Aug 11, 2011)	  
164	  See, for example, “We All Have Submitted Legislative Suggestions to the NPC”, available 
at: http://zqb.cyol.com/gb/zqb/2005-12/22/content_110005.htm (last visited: Aug 12, 2011). 
In addition, to date, the 24 public welfare foundations also have not received official response 
from the State Council.	  
165	  The	  History	  of	  China’s	  Establishment	  of	  the	  Legal	  Aid	  System,	  available	  at:	  http://www.chinalegalaid.gov.cn/China_legalaid/content/2010-­‐08/31/content_2266485.htm?node=24953	  (last	  visited:	  Aug	  14,	  2011)	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Since providing legal aid service is mainly considered as the responsibility of 
the government, the Ministry of Justice and local Justice Bureaus are major 
official organs to fulfill the legal aid duty. All local Justice Bureaus above the 
county level are obliged to establish official legal aid centers and oversee the 
legal aid works within their own administrative realm.166The government shall 
also promote legal aid works and provide financial assistance to grassroots 
legal aid centers which fall into its own geographic region.  
So far, there are more than 3500 official legal aid stations across the 
country.167 In addition, in order to attract funding for legal aid service, the 
Ministry of Justice set up the China Legal Aid Foundation and 11 special sub-
foundations, which are responsible for allocating and distributing resources to 
support the legal aid work in China.168 In July 2009, the State Council 
approved the launch of special lottery public fund for legal aid which would 
further help to finance the delivery of legal aid service. 
While official legal aid centers are still the major force to deliver legal aid 
service, there are some shortcomings of these official agencies. Firstly, 
government legal aid centers may face more political pressure and internal 
restrictions therefore they are unlikely to accept “sensitive” cases, such as 
administrative litigations or which are politically sensitive. According to a 
study on Chinese legal aid system, only one of the selected official legal aid 
centers ever accepted a few administrative cases while others are all 
exclusively engaged in civil disputes. 169  Grassroots and semi-official 
organisations may nevertheless be more bold to represent clients in these 
cases. For example, the China Legal Aid for Pollution Victims has represented 
pollution affected citizens in several environmental litigations against the 
government agency.170  Beijing Yipai Public Interest Law Firm represented 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
166	  Article	  3	  of	  the	  Regulation	  on	  Legal	  Aid	  
167	  National	  Human	  Rights	  Action	  Plan,	  2009-­‐2010,	  available	  at:	  http://news.china.com.cn/txt/2011-­‐07/14/content_22989767_5.htm	  (last	  visited:	  Aug	  14,	  2011)	  
168	  See,	  an	  official	  introduction	  of	  China	  Legal	  Aid	  Foundation,	  available	  at:	  http://www.claf.com.cn/aboutus.asp?title=%BB%F9%BD%F0%BB%E1%BC%F2%BD%E9	  (last	  visited:	  Aug	  14,	  2011)	  
169	  Benjamin	  L.	  Liebman,	  Legal	  Aid	  and	  Public	  Interest	  Law	  in	  China,	  1999,	  Vol.	  34,	  Texas	  International	  Law	  Journal,	  pp211-­‐286	  
170	  See,	  for	  example,	  182	  Pan	  Jiayuan	  residents	  v.	  Beijing	  Planning	  Committee	  which	  was	  supported	  by	  the	  Center,	  available	  at:	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Dong Jian against the Ministry of Health and Cui Yingjie in a criminal case 
against Beijing Public Security Bureau.171 
A most recent case, the Sanlu Milk Scandal in 2008, is another example which 
contrasts the difference between official organisations and grassroots 
organisations when dealing with “sensitive” cases. After the exposure of this 
scandal, the official consumer rights protection group, the China Consumers’ 
Association (CCA) expressed its willingness to support and assist the victims 
in demanding compensation from the company in full effort,172 but in fact, 
since the government ordered lawyers and social organisations not to involve 
in such litigations, the CCA did not actually take steps. 
In contrast, grassroots organisation Gongmeng has supported victims to file 
lawsuits against Sanlu Group, which, however, may lead to the government’s 
final suppression of the organisation.173 
In addition, official legal aid centers may also lack sufficient professionals to 
meet the legal aid need. For example, according to the statistics, there were 
only 33 full-time lawyers working in legal aid organs at the municipal and 
district level in Shenzhen.174 
Apart from official legal aid system, Chinese commercial law firms and all 
lawyers are also obligated to take a certain amount of pro bono cases every 
year. 175 However, in reality, due to the lack of incentive or regulatory 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  http://www.clapv.org/weiquanwenxian_content.asp?id=67&title=%CE%AC%C8%A8%CE%C4%CF%D7&titlecontent=PD_weiquanwenxian	  (last	  visited:	  July	  27,	  2010)	  
171	  For	  example,	  Yipai	  represented	  Dong	  Jian	  in	  his	  lawsuit	  against	  the	  Ministry	  of	  Health.	  In	  addition,	  in	  2006,	  it	  represented	  defendant	  Cui	  Yingjie	  in	  a	  criminal	  case	  against	  Beijing	  Public	  Security	  Bureau.	  
172	  See,	  China	  Consumers’	  Association	  Will	  Help	  Victims	  to	  Seek	  for	  Compensation,	  available	  at:	  http://news.xinhuanet.com/life/2008-­‐09/13/content_9960094.htm	  (last	  visited:	  Aug	  11,	  2011)	  
173	  See,	  for	  example,	  Teng	  Biao,	  What	  Has	  Gongmeng	  Done	  during	  These	  Six	  Year,	  available	  at:	  http://hzaze.wordpress.com/2011/07/14/gmzlsm/	  (last	  visited:	  Aug	  14,	  2011)	  
174	  Amita	  Singh	  and	  Nasir	  Aslam	  Zahid,	  Strengthening	  Governance	  Through	  
Access	  to	  Justice,	  New	  Delhi:	  PHI	  Learning	  Private	  Limited,	  2009,	  p94	  
175	  See,	  Article	  42	  of	  the	  Lawyers’	  Law	  and	  Article	  6	  of	  the	  Regulation	  on	  Legal	  Aid	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supervision as well as the busy environment in commercial firms, the number 
of lawyers who actually do so is rather low. Even if they do, some lawyers or 
business law firms may not be genuinely serious about them.176 They may 
tend to assign legal aid jobs to junior lawyers and some of them may not take 
pro bono cases truly for legal aid purpose but for the purpose of gaining 
publicity for the firm.177 
Compared with official legal aid centers and business law firms, NGOs could 
be more truly motivated to provide legal aid service and are more devoted to 
the work. In addition, official legal aid employees and business lawyers may 
be unfamiliar with certain legal aid areas, such as legal issues related to 
environmental protection, migrant workers’ rights or women’s rights, while 
NGO practitioners, especially public interest lawyers, are more prone to be 
experts in these fields. 
For example, the Center for Legal Assistance to Pollution Victims provides 
legal consulting service to pollution victims and assists them in relevant 
environmental litigations. Beijing Zhicheng Migrant Workers Legal Aid and 
Research Center set up hotlines to give legal opinion to migrant workers 
concerning labor rights issues and represented them in judicial proceedings for 
labor disputes. The officially organized All-China Federation of Trade Union 
and local trade unions are also active in assisting migrant workers to demand 
for delayed wages. 
The role of foreign NGOs in providing legal aid in China is comparatively 
limited since foreign lawyers are not permitted to practice litigation in China. 
The sensitivity of some legal aid cases, such as criminal cases, also deters 
them from substantially engaging in such cases. Most of what they can do are 
educational works, such as training legal aid lawyers and raising public 
awareness of legal aid service.178 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
176	  Supra	  note	  139	  
177	  Supra	  note	  139	  
178	  See,	  the	  introduction	  of	  International	  Bridge	  to	  Justice	  China	  Program,	  available	  at:	  http://www.ibj.org/our-­‐work/asia/china/	  (last	  visited:	  Aug	  14,	  2011)	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C. Public Interest Litigation 
1. Concept of Public Interest Litigation 
Public interest litigation (PIL) is an effective way of advocating  justice and of 
achieving social changes. However, public interest litigation is not a 
completely clear concept. It has been used to label various litigations that have 
some public impact or public interest component or simply contain a large 
number of plaintiffs. For example, in China, the term has been abusively 
applied. It is hardly distinguished from class action which only involves 
multiple plaintiffs regardless of whether the suit is in pursuit of private interest 
or public interest, or the social status of the plaintiffs is advantageous or 
disadvantageous. Public interest litigation in China could also refer to those 
brought by an interest-free third party on behalf of others, as well as usual 
civil or administrative litigation which has broader social impact (as what has 
been called “impact litigation”), or simply represents the weak struggling 
against the strong, such as individuals challenging the government’s authority 
or bringing litigation against powerful corporations. 
As classified by David Feldman, the plaintiff in “interest group litigation” can 
represent the interest limited to its members or can advocate for the interest of 
people beyond its immediate membership (including non-human entities, such 
as animals, environment, etc).179  
To apply this classification on organisations and individuals, the most 
controversial issue is that under the second circumstance, can (and under what 
conditions can) an interest-free third party bring litigations on behalf of other 
people or non-human beings without being empowered by the direct victim? 
To what extent should a direct victim be allowed to bring litigation on behalf 
of wide dispersed similar victims (such as a person suing against a 
government measure which not only affects his/her own interest but also 
affects other people’s interests)? 
In some cases, the third party standing is necessary, such as when the direct 
victim is public goods or animals and no one acts to protect its interest, or the 
number of the victims is so large that they are too dispersed to get organized to 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
179	  See,	  David	  Feldman,	  Public	  Interest	  Litigation	  and	  Constitutional	  Theory	  in	  Comparative	  Perspective,	  Jan.	  1992,	  Vol.	  55,	  No.	  1,	  The	  Modern	  Law	  Review,	  pp44-­‐72	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act together (such as tax payers, although in this case, the plaintiff is actually 
not “interest-free”.). Without such as standing, the matter will not be heard by 
the court and it is in general deterious to the social justice.        
However, a loose standing may also cause problems such as flood of lawsuits 
and irresponsible lawsuits. Due to the uncertainty and variety of subjective 
perceptions, it is impossible to let anyone sue against whatever s/he perceives 
as violation to the public interest. Some minimum standards should be set to 
decide whether an interest-free third party could have the right to sue. For 
example, there could be a minimum standard of interest relevance test, which 
requires the plaintiff to have basic interest in the disputed matter – such as s/he 
is one of the widely dispersed direct plaintiffs or disputed matter falls within 
an organisation’s particular focus. In addition, the third party intervention 
should only be allowed when the direct plaintiff cannot bring an action. 
Perhaps in consideration of restricting third party intervention yet letting more 
social problems be heard by the court, the civil law system and the Soviet 
legal system both entitle public procuratorates the right (or even the obligation) 
to bring public interest litigation for the interest of the weak and of the general 
public; whilst in common law system, the role of public procuratorates is more 
limited and individuals and social organisations have more access to act as the 
private attorney-general.  
Public interest litigation is still in development in China and will be discussed 
below. Although individual and social organisations are occasionally able to 
gain access to the court on PILs, it seems the government is more willing to 
follow the civil law practice since prioritizing the public procuratorates will 
better fit the government’s willingness to keep social stability and maintain the 
control over the judicial practice. 
2. Public Interest Litigation in China, with a Particular Focus on NGOs’ 
Role  
a. Emergence of Public Interest Litigation in China and Problem of Third 
Party Standing 
Public interest litigation emerged in China firstly in the form of a series of 
individually initiated “1 Yen” cases in the 1990s. Most plaintiffs were direct 
victims of the disputed matter, such as defective products, but in order to 
demonstrate their public interest incentive, they often demanded for only 1 
	   92	  
yen as symbolic compensation. The individually brought 1 yen case included 
environmental protection dispute, 180  consumers dispute, 181  administrative 
litigation,182etc. 
Most of these cases do not challenge the standing requirement183 since the 
plaintiffs have direct personal interest involved in the disputes and they also 
filed the litigation through normal civil or administrative procedure. However, 
question of standing may arise if the plaintiff does not have injury-in-fact in 
the case or has some personal stake but the interest is not obviously direct. 
For example, in 2000, a painter from Zhejiang province urged the local culture 
bureau to shut down a pornographic club located close to a school. The local 
culture bureau did not respond to his request, so he filed an administrative 
litigation against the culture bureau claiming that it did not perform its 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
180	  See,	  for	  example,	  the	  first	  “light	  pollution”	  case,	  available	  at:	  www.soufun.com;	  the	  water	  pollution	  case	  in	  Leshan,	  Sichuan	  province,	  available	  at:	  www.humanrights.cn	  (last	  visited:	  Feb.	  27,	  2010)	  
181	  See,	  for	  example,	  consumers	  suing	  McDonald’s	  for	  selling	  expired	  food,	  available	  at:	  http://www.csonline.com.cn/;	  passengers	  suing	  airline	  company	  for	  delayed	  flight,	  available	  at:	  http://www.news.dayoo.com;	  passengers	  suing	  the	  railway	  company	  for	  not	  opening	  the	  air	  conditioners,	  available	  at:	  http://travel.tom.com.	  Another	  example	  can	  be	  seen	  from	  Hao	  Jinsong	  v.	  Beijing	  Railway	  Bureau,	  in	  which	  the	  plaintiff	  demanded	  the	  railway	  company	  to	  issue	  recipients	  for	  products	  bought	  on	  the	  train.	  Available	  at:	  http://www.chinacourt.org/public/detail.php?id=164758	  (last	  visited:	  Feb.	  27,	  2010)	  
182	  See,	  for	  example,	  the	  “airport	  construction	  fee”	  case,	  in	  which	  the	  airline	  company	  charged	  passengers	  “airport	  construction	  fees”	  based	  on	  an	  administrative	  regulation	  jointly	  issued	  by	  several	  state	  bureaus.	  The	  plaintiff	  questioned	  the	  legitimacy	  of	  this	  regulation	  and	  claimed	  that	  according	  to	  the	  Constitutional	  Law	  and	  Legislative	  Law,	  private	  property	  can	  only	  be	  acquired	  by	  public	  or	  private	  agencies	  according	  to	  “law”	  rather	  than	  depending	  on	  “administrative	  regulations”.	  However,	  finally,	  the	  court	  didn’t	  accept	  the	  case	  since	  individual	  citizens	  are	  lack	  of	  legal	  basis	  to	  initiate	  Constitutional	  review	  and	  therefore	  the	  case	  was	  “out	  of	  the	  court’s	  accepting	  scope”.	  Available	  at:	  http://www.ahfzb.gov.cn/content/news_view.php?id=1093&ty=164	  (last	  visited:	  Feb.	  27,	  2010)	  See,	  also,	  the	  cases	  on	  “highway	  access	  to	  Tianjin”	  and	  “highway	  access	  to	  Shanghai”,	  available	  at:	  www.cnlaw.cn/shownews.asp?NewsID=3881	  (last	  visted:	  Feb.	  27,	  2010)	  
183	  Both	  the	  Civil	  Procedural	  Law	  and	  the	  Administrative	  Litigation	  Law	  require	  the	  plaintiff	  to	  have	  personal	  injury	  related	  to	  the	  subject	  matter	  and	  preclude	  third	  party	  intervention.	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statutory duties. The court dismissed his claim on the basis that he does not 
have direct interest in the location of the pornographic club.184  
In another case, Li Gang and Chen Jiang separately filed suits against the 
National Group of Dental Health (NGDH), a semi-official organisation 
affiliated to the Ministry of Health, asserting that the NGDH does not have 
sufficient qualification to issue certification for toothpastes, chewing gums 
and other stomatologic products. The court did not accept the case because 
NGDH does not have independent legal status and thus cannot act as 
defendant. The court did not substantially examine the question whether Li 
Gang and Chen Jiang shall have standing in the lawsuit. The answer to this 
question could be unclear. They could be considered as direct plaintiff since 
they can be actual or potential consumer to the products certified by the 
NGDH. However, if they have not bought the products, they have not suffered 
any actual loss from the disputed matter. It raises a question of if the injury-in-
fact must be something that has already happened or could it also be 
something that is very likely to happen in the future? 
Another uncertainty of determining direct personal stake is the remoteness 
between the personal injury and the matter in dispute. It is best illustrated in 
taxpayer’s suit against public spending. For example, in 2006, peasant Jiang 
Shilin in Hunan province filed a case against local financial bureau on behalf 
of local taxpayers since he believed that the financial bureau misused 
taxpayers’ money to buy cars using off-budget expenditure.185The court did 
not accept the case and made no detailed explanation except that the case is 
out of the scope of administrative litigation.  
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
184	  See,	  Lu	  Yiyi,	  Public	  Interest	  Litigation	  and	  Political	  Movement	  in	  Contemporary	  China,	  available	  at:	  http://www.dd-­‐rd.ca/site/_PDF/publications/demDev/Pil%20paper-­‐Chinese%203.pdf	  (last	  visited:	  Aug	  15,	  2011)	  
185	  See:	  Jiang	  Shilin	  Suing	  Changning	  Public	  Finance	  Bureau	  for	  Illegal	  Purchase	  of	  Cars,	  available	  at:	  http://news.sina.com.cn/c/2006-­‐12-­‐29/183711917743.shtml	  (last	  visited:	  Feb.	  27.	  2010);	  see	  also,	  Jiang	  Ming’an,	  Could	  Taxpayers	  Brought	  Administrative	  Public	  Interest	  Litigations?	  Available	  at:	  http://www.publiclaw.cn/article/Details.asp?NewsId=1298&Classid=&ClassName=	  (last	  visited:	  March	  17,	  2010).	  The	  author	  pointed	  out	  that	  although	  the	  taxpayer	  should	  have	  the	  right	  to	  bring	  litigation,	  he	  should	  prove	  that	  he	  suffers	  more	  loss	  from	  the	  misuse	  of	  money	  than	  other	  taxpayers.	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In the taxpayer’s dispute, the plaintiff could be considered as suffering direct 
personal loss since the government misused “his/her” money (although not 
only “his/her” money). However, the injury on the plaintiff is not that obvious 
and immediate since s/he would either have no actual loss or is just affected in 
a very broad sense – such as has not enjoyed a good public facility.  
A common problem of third party standing is that, if the plaintiff has no actual 
personal injury, it would be difficult to justify the plaintiff’s claim of 
compensation from the litigation. The lawsuit is serving  as more of a monitor 
or public policy function rather than compensating the victim. 
b. Universal Standing Incorporated in Substantial Laws 
Although Chinese civil and administrative procedure laws do not clearly 
permit third party standing, some substantial laws have granted a universal 
standing for all citizens to bring litigation against certain violations. For 
example, Article 15 of the PRC Consumer Protection Law entitles any 
consumer to bring litigation as long as s/he discovers defective goods, no 
matter if he/she suffers personal loss from such goods. The plaintiff can also 
claim for punitive compensation if the merchant intentionally cheats the 
consumer.186  
In addition, Article 6 of the Environmental Protection Law also granted 
similar right by stating that “all public and private institutions and citizens 
shall have the obligation to protect the environment and have the right to sue 
the polluters”. Such provision can also be found in the Law on Prevention and 
Control of Atmospheric Pollution, China’s Wild Animal Protection Law and 
the Law on State-Owned Assets. 
However, in practice, the third party plaintiff may be difficult to bring 
litigation based on these universal standings provided by substantial laws 
since there is no corresponding design in procedural laws. It is quite possible 
that the court may not accept the case on the basis that the plaintiff is not 
qualified to bring action. 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
186	  Article	  49	  of	  the	  PRC	  Consumer	  Law	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c. Third Party Standing for Public Procuratorates and Social 
Organisations 
Public procuratorates and social organisations are increasingly active in 
bringing litigation on behalf of the direct victims in public interest litigations. 
The law is also providing more opportunities for them to act in this way. For 
example, Article 77 of the Criminal Procedure Law entitles public 
procuratorates to file incidental civil proceeding in its own name seeking for 
compensation on behalf of the state and the society if there is damage to state-
owned or collectively-owned properties. In recent years, the public 
procuratorates at different administrative levels have brought a series of public 
interest litigations related to, for example, environmental protection 187 , 
highway toll fee188, etc. 
For private associations, Article 20 of the Trade Union Law provides that the 
trade union can initiate arbitration or litigation related to the performance of 
collective contract on behalf of employers. The Act on Realty Management 
and local Realty Management Regulations189 also entitled the homeowners 
committees to file lawsuits against violations to homeowners’ rights, such as 
new constructions and urban development planning,190misbehaviors of realty 
management companies, etc. 
In addition, in 2009, Jiangsu Wuxi Intermediate People’s Court and Guizhou 
Qingzhen People’s Court took an innovative step to grant the All-China 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
187	  See,	  for	  example,	  Hainan	  Launched	  the	  Environmental	  Protection	  Trial	  Division	  to	  Accept	  Public	  Interest	  Litigation,	  available	  at:	  http://news.china.com.cn/txt/2011-­‐07/29/content_23103199.htm	  (last	  visited:	  Aug	  16,	  2011)	  
188	  See,	  for	  example,	  Shenzhen	  Bao’an	  Public	  Procuratorate	  is	  Prominent	  in	  Bringing	  Public	  Interest	  Litigation,	  available	  at:	  http://www.legaldaily.com.cn/zfb/content/2011-­‐07/22/content_2806610.htm?node=22949	  (last	  visited:	  Aug	  15,	  2011)	  
189	  See,	  for	  example,	  Article	  22	  of	  the	  Chongqing	  Regulation	  on	  Realty	  Management	  
190	  For	  example,	  a	  homeowners’	  committee	  in	  Taihe	  County	  (Jiangxi	  Province)	  sued	  the	  Urban	  Construction	  and	  Planning	  Committee	  and	  the	  Real	  Estate	  Development	  Company	  for	  constructing	  a	  new	  building	  which	  illegally	  occupied	  the	  public	  space	  for	  the	  current	  homeowners.	  Available	  at:	  http://jxthxfy.chinacourt.org/public/detail.php?id=388	  (last	  visited:	  12	  August,	  2010)	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Environment Federation (ACEF), a government-established environment 
NGO the third party standing in two environmental litigations. 
d. Supporting Litigation 
In addition to bringing PIL directly as a third party, public procuratorates are 
more often  engaged in PILs through supporting litigation. Supporting 
litigation permits social organisations, government institutions or public 
procuratorates to assist or even to encourage the direct victim to file 
lawsuits.191 
The law does not specifically state how to provide support. In practice, it 
could be helping the plaintiff to collect evidence or give consultative opinion. 
Neither does the Civil Procedure Law clearly provide whether the supporter 
can only act passively upon the request by the victim or it could also act 
proactively if the victim fails to litigate. It is also unclear as to the legal status 
of the supporter.  
Currently, public procuratorates are a major player in supporting litigation 
especially in the cases related to protecting state-owned assets or other 
important social values. In 2000, the Supreme People’s Procuratorate (SPP) 
issued the Notice on Strengthening The Function of People’s Procuratorates 
for the Purpose of Protecting State-owned Assets, according to which the 
People’s Procuratorates can support litigation in accordance with Article 15 of 
the Civil Procedure Law in lawsuits involving harms to the state-owned assets 
in the process of signing contracts and transferring state-owned assets among 
private parties.  
In 2001, the SPP issued another opinion urging public procuratorates at each 
administrative level to strengthen the work of “supporting litigation” in civil 
and administrative proceedings 192  if the case involves harm to national 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  191 	  See,	   Article	   15	   of	   the	   Civil	   Procedure	   Law.	   In	   addition,	   the	   Consumer	  Protection	   Law	   also	   entitles	   consumers’	   associations	   the	   right	   to	   support	  customers	  litigating	  against	  defective	  products.	  192	  However,	  if	  public	  procuratorates	  are	  entitled	  to	  support	  litigation	  in	  administrative	  litigations,	  it	  would	  contradict	  with	  the	  current	  Administrative	  Litigation	  Law	  since	  the	  ALL	  has	  not	  adopted	  the	  practice	  of	  supporting	  litigation.	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interests or other public interests.193 Public procuratorates may also support 
plaintiffs to file incidental civil action in criminal cases if losses have been 
caused to state property or collective property. 194  To date, public 
procuratorates have supported a large number of cases related to protecting 
state-owned assets,195 environmental litigation,196 demanding delayed wages 
for migrant workers or protecting the rights of the security investors. 197  
Public procuratorates may proactively encourage (or even urge) the plaintiff to 
file lawsuits, especially if the case is related to state-owned property. The 
plaintiff could either be private actor or government agency. For instance, 
various local public procuratorates have urged relevant government 
department to sue private companies for loss of state-owned property or 
environmental pollution. If the plaintiff failed to bring litigation without sound 
reasons after being urged by the procuratorates, the procuratorate can suggest 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
193	  Supreme	  People’s	  Procuratorate,	  Opinions	  on	  Strengthening	  Civil	  and	  Administrative	  Procuratorial	  Works,	  cited	  by	  Li	  Mingrong,	  The	  Essence	  of	  Supporting	  Litigation	  is	  To	  Encourage	  Litigation,	  available	  at:	  http://www.jcrb.com/n1/jcrb380/ca212719.htm	  (last	  visited:	  March	  18,	  2010)	  
194	  See,	  for	  example,	  Hubei	  Danjiangkou	  People’s	  Procuratorate	  supported	  an	  criminal	  incidental	  civil	  action.	  Available	  at:	  http://www.spp.gov.cn/site2006/2007-­‐12-­‐13/0005516416.html	  (last	  visited:	  March	  18,	  2010).	  Although	  the	  article	  actually	  grants	  the	  procuratorates	  the	  right	  to	  directly	  bring	  an	  incidental	  civil	  action,	  seen	  from	  practice,	  it	  seems	  that	  the	  procuratorates	  can	  also	  support	  the	  plaintiff	  to	  file	  such	  an	  action.	  	  
195	  See,	  for	  example,	  Jiangsu	  Rugao	  Public	  Procuratorate	  Supported	  Litigations	  to	  Protect	  State-­‐owned	  Assets	  Worth	  RMB	  1,480,000,	  available	  at:	  http://www.spp.gov.cn/site2006/2011-­‐06-­‐07/0005533165.html	  (last	  visited:	  Sep	  5,	  2011)	  
196	  See,	  for	  example,	  The	  First	  Public	  Procuratorate	  Supported	  Environmental	  Public	  Interest	  Litigation	  in	  Zhejiang	  was	  Settled	  through	  Reconciliation,	  available	  at:	  http://www.susongfa.com/n1146c29.aspx	  (last	  visited:	  Sep	  5,	  2011)	  	  
197	  See,	  for	  example,	  Chongqing	  Fengdu	  Public	  Procuratorate	  demanded	  wages	  for	  migrant	  workers,	  available	  at:	  http://www.spp.gov.cn/site2006/2009-­‐08-­‐14/0001124319.html	  (last	  visited:	  March	  17,	  2010);	  See,	  Zeng	  Xianwen,	  It	  Is	  the	  Responsibility	  of	  the	  People’s	  Procuratorates	  to	  Protect	  the	  Rights	  of	  the	  Security	  Investors,	  available	  at:	  http://www.spp.gov.cn/site2006/2007-­‐04-­‐30/0005413591.html	  (last	  visited:	  March	  17,	  2010)	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relevant administrative agencies to file the suit and to impose penalty on the 
plaintiff.198 
Although the purpose of supporting or urging litigation is mostly legitimate, 
i.e. to protect state-owned property, environment, or disadvantaged social 
groups, it seems to be questionable whether a third party (especially the public 
procuratorate or government agency which has much stronger power over the 
individual citizen) is legitimate to intervene in the litigation between two equal 
parties. Supporting litigation has some legitimate reasons since the plaintiffs in 
these lawsuits are usually disadvantaged people and they may not have a de 
facto fair and equal standing with the defendants. The supporter, such as 
public procuratorate, is like the attorney of the plaintiff if the plaintiff fails to 
hire a lawyer. The system mainly expanded the role of public procuratorates 
and allowed them to participate in civil and commercial cases whereas 
traditionally public procuratorates shall only represent in criminal 
proceedings. However, giving the strong position of public procuratorates in 
the judicial system, when a procuratorate supports a litigation, will the court 
have an inclination towards the procuratorate and thus harm the equality 
between the plaintiff and defendant as well as the fairness of the trial? By 
urging the plaintiff to sue, and even imposing penalty on the plaintiff if s/he 
fails to do so, it also violates the plaintiff’s right and freedom to independently 
bring litigation. 
However, the problem may be further complicated by the special situation in 
China that private parities could frequently deal with state-owned properties, 
such as business transactions with state-owned companies or government 
agencies. During such transactions, the two parties may use illegal method to 
privatize, transfer or sell state-owned properties. In such case, it is impossible 
to expect the parties to the transaction to bring action and an independent third 
party must be introduced to bring litigation for the interest of state-owned 
property. 
Compared to private actors, public procuratorate or the government agency 
could be more appropriate to bring litigation on behalf of state-owned property 
or other natural resources such as land, river, forest or minerals, since they are 
all owned by the state and public procuratorate is the legal agent of the state.  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
198	  See,	  the	  Notice	  on	  Strengthening	  The	  Function	  of	  People’s	  Procuratorates	  for	  the	  Purpose	  of	  Protecting	  State-­‐owned	  Assets	  issued	  in	  2000.	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A larger role of the public procuratorates in public interest lawsuits is the 
tradition of civil and socialist legal tradition. In civil law countries, public 
procuratorate can intervene in civil litigation related to civil rights, labor, 
social assistance, antitrust, unfair competition, consumer protection, securities 
regulation, environmental protection, urban development, etc. In Italy, the 
public procuratorate can intervene in all kinds of civil disputes.199The role of 
procuratorates has been further broadened in socialist countries, since they can 
not only intervene in civil cases, but can also commerce civil litigations.200  
e. Examples of Public Interest Litigations Brought by Social 
Organisations  
i. All-China Environment Federation as Third Party in Two 
Environmental Protection Lawsuits 
In response to the deteriorating environment condition across China, since 
2007, several local cities201 have set up specialized environmental tribunals. In 
2009, the Wuxi and Guiyang environmental tribunals granted the All-China 
Environment Federation (ACEF) the independent third party standing in two 
civil and administrative environmental proceedings against private polluter 
and government agency. 
In July 2009, ACEF filed a lawsuit against Jiangyin Port Containers Co.,Ltd in 
Wuxi Intermediate People’s Court for air, water and noise pollution caused by 
the company. The case was trialed by the Wuxi Intermediate People’s Court 
Environmental Tribunal. 202  In September 2009, ACEF filed another 
administrative suit against the Guizhou Province Qingzhen State-Asset 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
199	  Ibid	  
200	  Ibid	  
201	  Such	  as	  Guiyang,	  Wuxi,	  Kuming	  and	  Yuxi	  
202	  See,	  for	  example,	  The	  Court	  Has	  Accepted	  the	  First	  Environmental	  Public	  Interest	  Lawsuit	  Brought	  by	  Social	  Organisations,	  available	  at:	  http://www.acef.com.cn/html/hjflfw/wqdt/3062.html	  (last	  visited:	  Aug	  17,	  2011)	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Management Bureau for its illegal land use permission granted to a beverage 
processing factory which may cause potential environmental pollution.203 
Although the two cases were finally settled by mediation and reconcilement, 
the granting of third party standing is undoubtedly a notable benchmark in the 
development of PIL in China. The success of the cases may derive from the 
government’s supportive attitude towards NGOs in environmental protection 
works. For example, in 2005, the State Council issued a decision on 
“implementing the scientific development and reinforcing environmental 
protection” which emphasized the importance of social organisations in 
environmental protection and encouraged environmental protection groups to 
bring public interest litigations.204  
However, in practice, grassroots organisations may still face difficulty in 
bringing third party litigation as ACEF. The government tends to be restrictive 
to permit genuine grassroots NGOs to file similar lawsuits. For example, 
following the success of ACEF, grassroots environmental protection 
organisation, the Chongqing Environment Protection Volunteers Federation, 
also tried to bring environmental litigation as an independent third party, but 
they were not successful in obtaining such a standing. 205 
ii. Greenpeace v. Walmart 
In June 2009, the China office of the Greenpeace filed a lawsuit in Shenzhen 
Luohu District court against Walmart for selling transgenic food. The 
Greenpeace required Walmart to refund the customers who bought transgenic 
rice, to destroy all current storage and to ensure not to sell transgenic food in 
the future. It is said that the Shenzhen court may accept the case, and if it is 
accepted, it will be the first public interest litigation brought by foreign NGOs 
in China. 	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
203	  See,	  The	  ACEF	  Sued	  Guizhou	  Province	  Qingzhen	  State-­‐Asset	  Management	  Bureau,	  available	  at:	  http://www.jcrb.com/zhuanti/fzzt/lpsh/gyss/201001/t20100112_300833.html	  (last	  visited:	  Aug	  17,	  2011)	  
204	  Available	  at:	  http://www.gov.cn/zwgk/2005-­‐12/13/content_125680.htm	  (last	  visited:	  Aug	  27,2011)	  
205	  See,	  The	  First	  Environmental	  Protection	  Public	  Interest	  Civil	  Litigation	  Ended	  Up	  with	  Mediation,	  available	  at:	  http://www.caijing.com.cn/2009-­‐09-­‐24/110260142.html	  (last	  visited:	  March	  19,	  2010)	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f. Political Factors Affecting PILs in China 
Whether a public interest lawsuit could be accepted by the court and whether 
civil participants could be permitted to bring PIL is also subject to political 
factors in China. Due to the usually large impact of PIL on the society, PIL 
could be politically sensitive.  The government is highly wary about the social 
unrest that may be caused by influential lawsuits. For example, in 2008, over 
300,000 infant victims have been reported as having kidney stones or other 
kidney damage from consuming Sanlu infant formula which contain melamine. 
However, when their parents tempted to file lawsuits against Sanlu Group, at 
first, local courts refused to accept the case per the order of higher level 
court. 206  Grassroots organisations, Gongmeng, was shut down by the 
government because of representing the parents to bring litigation in the Sanlu 
Milk Scandal.  
The difference of granting third party standing to government-backed 
organisation and genuine grassroots organisation can also be attributed to 
political priority. In general, the government-organized NGOs are more prone 
to accept the government’s instruction and to act within political boundary. 
The government can better control GONGOs compared with grassroots 
organisations. However, these concerns leave many uncertainties for the 
development of public interest litigation in China, such as what kind of cases 
will be accepted/not accepted; what organisations can be granted third party 
standing, etc. 
	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  	  
206	  See,	  for	  example,	  The	  Court	  Claimed	  that	  It	  Cannot	  Accept	  Sanlu	  Case	  Per	  the	  Instruction	  of	  Higher	  Court,	  available	  at:	  http://business.sohu.com/20081031/n260369636.shtml	  (last	  visited:	  Aug	  27,	  2011)	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Chapter 5 Conclusion and Overall Evaluation on NGOs’ Contribution to 
the Promotion of Democracy, Human Rights and Rule of Law 
Compared to thirty years ago, civil society and particularly independent 
nongovernmental organisations have experienced a fundamental change. They 
are from being totally eliminated to an expansion in number, diversity and real 
independence. The development of NGOs in China resembles a reform of the 
relationship between the state and the society as a result of the government’s 
changing policy under different social, economic and international 
backgrounds. 
However, the Chinese government adopted a differentiated attitude between 
NGOs which complement its power and those challenge its authority. It 
enacted favorable legislation and public policies to facilitate the development 
of philanthropic and other nonpolitical organisations, while human rights 
organisations are usually excluded from beneficial policies and are subject to 
more restrictive regulations. As a result, charity and development oriented 
organizations have become an integrated part of the society, which can almost 
operate without government interference. But civil rights organizations can 
only operate in less sensitive areas, such as environmental protection, 
women’s rights, labor rights, etc, without the possibility to touch sensitive 
social and political issues. 
The legal environment for NGOs is also largely uncertain and restrictive. The 
vague and arbitrary interpretation and application of prohibitive articles often 
present great hurdle for human rights organizations. Although the right to 
initiate administrative litigation is theoretically available when an organization 
believes that the government has done wrong to infringe its rights, the court 
may actually refuse to accept the case due to political pressure or may 
discreetly make a judgment in the favor of the government rather than on the 
merits of the case. 
In addition, although grassroots organisations are continuingly growing, 
government-organized NGOs still exist and may even dominate the NGO 
community. As demonstrated by the fact that the government so far only 
granted third party standing to GONGOs in public interest litigation, the 
government may want to expand the role of GONGOs while limiting the 
capacity of grassroots organisations in the near future. 
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With the “de-politicization” policy of the government, the Chinese civil 
society organisations, as a whole, may develop into a non-political sector in 
the future. The government may not have a clear supportive attitude towards 
westernized confrontational human rights organisations in the short term and it 
may be difficult for Chinese NGOs to develop into a powerful force to 
promote democracy, human rights and rule of law in China. Under these 
constraints, Chinese NGOs may derive from the western model and become 
more cooperative with the Chinese government. While they can certainly 
promote social good in non-sensitive areas, they may, in a short time, have 
limited role to play in changing the authoritarian, non-democratic regime.  
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